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[PE3UAXYM BEPXOBHOI'O CYJIA
POCCHUICKOI ®EJEPALIUU

1o zpasxicoanckum oenam

1. Paiionnblii ko3¢g¢puumeHT 3a padoTy B MECTHOCTAX € OCOOBIMH
KJIMMATHYECKUMH YCJIOBUSIMM HAYHUCJAAETCH Ha 3apa00THYI0 ILIaTy,
MHHUMAJIbHBIH Pa3Mep KOTOPOil YCTAHOBJICH 3AKOHOM.

[Tpoxypop obpaTuics B Cyl1 C KUCKOM K pailoHHOW OOJBHUIE B MHTEpECcaX
b.JL., B.O., K., JI, P. u T. o mpu3HaHuu 3a HUMH TMpaBa HA 3apabOTHYIO IUIATY
HE HKE MUHUMAJIBHOT'O pa3Mepa OIUIaThl TPya C MOCIEAYOIIUM HaYUCIEHUEM
Ha Hee pailloHHOTO KOd(h(dUIMEHTa, TPUMEHSIEMOTO B JAHHOW MECTHOCTH C
O0COOBIMH KJIMMAaTUYECKUMH YCIOBUSMH, W O BO3JIOKEHUU Ha OTBETUYHKA
00s13aHHOCTH MPOU3BECTH MEepepacueT 3apab0THOM IIAThI UCTIIAM.

OTBETYMK BO3paKaJl MPOTUB HCKA, CChUIASICh HA TO, YTO BBIIJIAYCHHAS
UCTIAM 3apaboTHas IiaTa B COBOKYIHOCTH C pailOHHBIM KO3 duirieHToM Oblia
HE HWXE yCTaHOBJIEHHOTO B Poccuiickon denepanmy MUHUMAJIBHOTO pasMepa
omatel Tpyna. O0s3aTelbHOE HAYUCICHHE PalOHHOTO Ko3(dulMeHTa CBEpX
MHUHHMMAJBHOTO pa3Mepa OIUIaThl TPYJa, 0 MHEHUIO OTBETUMKA, 3aKOHOM HE
IIPEAYCMOTPEHO.

Pemennem cyna, OCTaBIEHHBIM 0€3 W3MEHCHHS aleUSIITUOHHBIM
ONPEEIICHUEM, UCK IIPOKYPOPA YAOBIETBOPEH.

Onpenenenvem CyneOHOM  KOJUIETUM 1O  TPaXJaHCKUM  JejlaM
BepxoBnoro Cyna Poccuiickoit @eneparnuiyi COCTOSBIIMECS TI0 €Ty CyneOHbIC
MOCTAHOBJICHUSI OTMEHEHBI W TPHUHITO HOBOE peElIeHHe 00 OTKa3e B
YAOBJIETBOPEHUH HCKA.

[Ipesuauym BepxoBHoro Cyna Poccuiickoit ®enepauuu, OTMEHSS
ONpeJeieHHe CyJa KACCAllMOHHOM MHCTAHIMM, B LEIAX oOecrnedyeHus



€MHOO0Opa3usi B TOJIKOBAaHUU W MPUMEHEHUU CyJaMH HOPM IIpaBa yKazal
CIeAyIoLIee.

Oxpana TpyAa U YCTAaHOBJIEHHUE TapaHTUPOBAHHOIO MHMHHUMAJIbHOIO
pa3Mepa €ro Omiarbl OTHOCATCS K OCHOBaM KOHCTHUTYLIHOHHOTO CTpOs B
Poccuiickoit ®enepannu (4. 2 ct. 7 Konctutyunn Poccuiickoit denepanun).

Koncturynuen Poccuiickoin @enepanuy 3aKperuieHo IIPaBoO KaXA0Tro Ha
BO3HArpakJIeHUe 3a Tpya 0e3 KaKoi Obl TO HU OBLJIO TUCKPUMHWHAIIMK W HE HIKE
YCTAaHOBJICHHOTO (PeAepaIbHBIM 3aKOHOM MHHHUMAJIBHOTO pa3Mepa OIUIaThl
Tpynaa (4. 3 ct. 37 Koncruryuuu Poccuiickoit denepanvn).

Konctutynuss Poccuiickori ®denepannyu rapaHTHPYET TAKKE PABEHCTBO
nmpaB M CBOOOJ YENOBEKa M TpaXJIaHWHA M YCTAHABJIMBAET, YTO IpaBa U
cBOOO/BI YENIOBEKa M TpakJaHUHA OINpPEACNAIOT CMBICH, COACpKAHUE U
pUMEHEHUE 3aKOHOB M obecreunBaroTcsi mpasocyauem (cr. 18, u. 2 cr. 19
Konctutynuu Poccuiickoit deaeparun).

B kadecTBe OCHOBHBIX MPHUHIUIIOB PETYJIUPOBAHUS  TPYIAOBBIX
OTHOLIEHUI M MHBIX HEIOCPEJICTBEHHO CBA3AaHHBIX C HUMH OTHOIIEHHUH B CT. 2
TpynoBoro koaekca Poccuiickoit denepanuu (nanee — TK P®D) ykazansl 3amnper
JUCKPUMUHALIMK B cepe TpyAa, pABEHCTBO MIPaB U BO3MOKHOCTEN pabOTHUKOB,
paBO Ka)XJA0ro pabOTHUKA Ha CBOEBPEMEHHYIO M B MOJHOM pa3Mepe BbIILIATY
CIpaBeAJIMBOM 3apaOOTHOM MIIaThl, OOEClNeurBarOUIel TOCTOMHOE YeIoBEKa
CYILLIECTBOBAHME /JII HETO CaMOr0 M €ro CEMbU, U HE HUKE YCTAaHOBJIEHHOIO
(denepaibHbIM 3aKOHOM MUHUMAJIBHOTO pa3Mepa OIlIaThl TPYIa.

Bo wucnonHeHwe JaHHBIX MPUHUUIOB Ha paboTojaTeNsl BO3JIOXKEHA
00s13aHHOCTH O0OecreunBaTh PaOOTHUKAM pAaBHYIO OIUIATy 3a TPy PaBHOU
nieHHoctH (c1. 22 TK PD).

B cootBercTBUM co cT. 129 Ha3BaHHOTO KOAEKCa 3apa0OTHOW TJIATOU
(ommaToif Tpyna paOOTHMKA) TIPU3HAETCA BO3HATPaXKICHHE 3a TPyd B
3aBHCHUMOCTH OT KBaIH(pUKaUU pabOTHHUKA, CIOKHOCTH, KOJIUYECTBA, KayecTBa
U YCIOBUW BBHIMIOJNHAEMOUW pPabOThl, a TakKe KOMIICHCAIIMOHHBIE BBITIIATHI
(momnaTsl U HaI0ABKM KOMIIEHCAIIMOHHOTO XapakTepa, B TOM Yucie 3a padoTy B
YCIIOBUSIX, OTKJIOHSIOUIUXCSI OT HOPMaJIbHBIX, Pa0OTY B 0COOBIX KIMMAaTHYECKUX
YCIIOBUSIX M HA TEPPUTOPUSX, OJABEPTIINXCA PAIUOAKTUBHOMY 3arps3HEHUIO, U
WHBIE BBIILJIATH KOMIEHCAIMOHHOTO XapaKTepa) U CTUMYJIUPYIOIINE BBIILIATHI
(momnatel M HagO0ABKU CTUMYJIMPYIOLIETO XapakTepa, NpPEeMUHM U HUHbBIC
NOOILIPUTENIbHbIE  BBIIJIATHl) (Y4acTh mepBasi); TapudHOW  CTaBKOM —
(UKCUPOBAaHHBIN pa3Mep OIIaThl TpyAa paOOTHUKA 3a BBINOJIHEHUE HOPMBI
Tpyda ONpeAeNIEHHOW CIOKHOCTH (KBalu(UKaIMKM) 3a €AMHUIY BpeMeHH Oe3
ydyeTa KOMIEHCAUOHHBIX, CTUMYJIUPYIOIIUX U  COUUAIBHBIX  BBIILIAT
(4acTb TpeThs); OKIAJAOM (JOKHOCTHBIM OKJIAZIOM) — (PMKCUPOBAHHBIN pa3zmep
omiaTel TpyJda pabOTHHKAa 3a WCHOJHEHHE TPYAOBBIX (JAOJKHOCTHBIX)
00sI3aHHOCTEH OMpeAeNIEHHONW CIIOKHOCTH 3a KaJleHJAapHBIA Mecsi 0e3 ydera
KOMITEHCALIHOHHBIX, CTUMYJIMPYIOIINX u COIMAJIbHBIX BBITLJIAT
(dacTh ueTBepTas); 0a30BbIM OKJIag0M (0a30BBIM JIOJHKHOCTHBIM OKJIAZIOM),



0a30BOIl cTaBKOW 3apaOOTHON TIaThl — MUHMMAJIbHBIE OKJIAJ (JIOJKHOCTHOM
OKJaa), CTaBKa 3apa0OTHOW IIaThl pPabOTHUKA TOCYJApPCTBEHHOTO WA
MYHUIIUNIATBHOTO  YUPEXKJCHUS, OCYIIECTBISIIONIETO  MPO(PECCHOHATBHYIO
NeATEIHLHOCTH MO Tpodeccuu pabodero Wiv JOKHOCTH CITYKAIIero, BXOASIIAM
B COOTBETCTBYIOIIYIO MPO(GECCHOHANBHYIO KBATHM(PUKAIMOHHYIO Tpymimy, 0e3
ydyeTa KOMIICHCAIIMOHHBIX, CTUMYJIUPYIOIIUX MW  COLMAIBHBIX  BBIILJIAT
(4acTh msTas).

CornmacHo cr. 135 storo ke kojekca 3apaboTHas IjaTa pabOTHUKY
YCTaHAaBIMBAETCA TPYAOBBIM JIOTOBOPOM B COOTBETCTBHH C JEHCTBYIOLIUMU Yy
JAHHOTO pabOTOaTENs] CUCTEMAMU OIUIAThI TpyAa (4acTh HepBasi).

CucreMsl o1uIaThl TpyZa, BKJIOYas pa3Mepbl Tapu(PHBIX CTaBOK, OKJIAIOB
(TOJKHOCTHBIX OKJIa/I0B), IOIUIAT U HaJ10aBOK KOMIIEHCAllMOHHOTO XapaKTepa, B
TOM YHCJIE 32 pabOTy B YCIIOBHUSX, OTKJIOHSIOIIUXCS OT HOPMAJIbHBIX, CUCTEMbI
JIOTIIAT U HaJ0aBOK CTUMYJIMPYIOIIETO XapakTepa U CUCTEMbI IPEMUPOBAHUS,
YCTaHAaBJIMBAIOTCS KOJUIEKTUBHBIMU JIOTOBOPaMU, COTVIALICHUSAMM, JIOKAJIbHBIMU
HOPMATHBHBIMM aKTaMH B COOTBETCTBHHM C TPYAOBBIM 3aKOHOJATEIBCTBOM H
WHBIMU HOPMATUBHBIMH NPABOBBIMU aKTaMH, COJIEPKAILUMH HOPMbI TPYAOBOIO
npaBa (4acTb BTOpas).

YacTssMM [ATOW M IIECTOM MaHHOW CTAaTbU YCTAHOBIIEHO, YTO YCIJIOBHS
OIUIaThl TpyAa, OIPEICICHHbIE TPYIOBBIM JOTOBOPOM, KOJUIEKTUBHBIM
JIOTOBOPOM, COTJIAIIEHUSIMH, JIOKaJbHBIMU HOPMATHUBHBIMM aKTaMH, HE MOTYT
ObITh  yXYALIEHBl 1O CPaBHEHUIO C  YCTAHOBJIEHHBIMU  TPYAOBBIM
3aKOHOJATEICTBOM W  MHBIMM  HOPMATHBHBIMM  TPaBOBBIMM  aKTaMmH,
CoJiep>KalllUMHU HOPMBI TPYIOBOTO IIPABa.

Cratpeit 130 TK P® BenmnunHa MUHMMaIbHOTO pa3Mepa OIUIAThl TPyJia B
Poccuiickon ®enepanuy BKIKOYEHA B CHUCTEMY OCHOBHBIX T'OCYJIAPCTBEHHBIX
rapaHTHil 1o oryaTe TpyJa pabOTHUKOB.

B cootBercTtBuM co cT. 133 Ha3BaHHOrO KOJEKCAa MUHUMAJbHBIN pa3zmep
OIUIaThl TpyJa YyCTaHABIMBAETCS OJHOBPEMEHHO Ha BCEH TEppPUTOPUU
Poccuiickoit ®denepanun (denepaabHbIM 3aKOHOM (YacTh TepBasi), MpU ITOM
MecsiuHasi 3apaboTHas TuiaTa paOOTHHMKA, MOJHOCTHIO OTPaOOTaBILIETO 3a ATOT
NepHOJl HOpMY pabOYero BPEMEHHM M BBIMOJHUBIIETO HOPMBI TpyJa (TPYJdOBBIE
00513aHHOCTH), HE MOXXET OBbITh HUKE€ MUHUMAJIBHOTO pa3Mepa OIIaThl Tpyla
(JacTh TpeThs), a COrIacHO yacT BTopoii cr. 133" aToro ke komexca pasmep
MUHUMaJIbHON 3apa0oTHOM TiaThl B cyObekTe Poccuiickoit denepanuu He
MOKET ObIThb HM)XKE€ MHUHHUMAJIBHOTO pa3Mepa OIUIaThl TPYJa, YCTAaHOBJIEHHOTO
(dhenepaabHBIM 3aKOHOM.

KonkpeTHass cyMmMa MUHHMAQJIBHOW OIUIATBHI TPyZa Ha COOTBETCTBYIOIIUMN
nepuoj ycranaBiauBaercs cT. 1 ®enepanbHoro 3akoHa oT 19 wutons 2000 r.
Ne 82-®3 «O muHUMaANbHOM pa3Mepe OoIaThl Tpynaa» (C MOCIEAYIOUUMHU
M3MEHEHUSIMHU) B €IMHOM pa3mepe aiisa Bcer Poccuiickoit denepanuu 6e3 ydera
KaKUX-1100 0COOCHHOCTEHN KIMMAaTUYECKUX YCIOBHM, B KOTOPBIX HUCIIOIHIIOTCS
TPYJOBbIE 00S3aHHOCTH PAOOTHUKOB.



Mexnay tem yactbio BTOpoil cT. 146 TK P® ycraHOBiI€HO, 4TO Tpy.n
pabOTHUKOB, 3aHATHIX Ha pabOTax B MECTHOCTSIX C OCOOBIMU KIMMAaTUYECKUMHU
YCJIOBUSIMH, OILJIAYMBAETCS B MMOBBIIIEHHOM pa3MeEpE.

B cootBerctBuM €O cT. 148 3TOrO0 € KOJEeKca MOPSIOK U pa3Mep OIiaThl
TpyJa Ha paboTax B MECTHOCTSX C OCOOBIMH KIMMATHUYECKHUMH YCIOBUSIMHU
YCTaHABJIMBAIOTCS TPYJAOBBIM 3aKOHOJATEIBCTBOM M WHBIMH HOPMATHBHBIMU
IPaBOBBIMH aKTaMH, COJIEPKAIlIUMH HOPMBI TPYJIOBOTO IIPaBa.

IlocranoBnennem  IlpaBurensctBa  Poccuiickon ~ ®enepaummu  OT
27 nexabpst 1997 r. Ne 1631 «O moBbIIeHUN pailoHHOTO KOod(dduImenTa x
3apa0OTHOM IUIaT€ HA OTHEIbHBIX TEPPUTOPUAX AJNTANCKOTO Kpas» Ha
TeppuTopur biaropemeHckoro paiioHa ANTalCKOTO Kpas B CBSI3U C TSKEJIBIMU
KJIIMMAaTUYECKUMH YCIIOBUSIMU YCTaHOBJIEH palioHHBIN Kod(duiment — 1,25.
Pacxonpl Ha BBIILUIATy MOBBIMIEHHOTO KO3(dulMeHTa K 3apaboTHOM 1uIaTe
IIOCTAHOBJICHO OCYIIECTBIISITH 3a CUET CPEACTB MPEANPUATHI U OpraHu3anuil, a
paboTHUKaM Or0KEeTHOU c(ephl — 3a cUeT CPeACTB OrKEeTa AJTaliCKOTo Kpasl.

CornacHo pa3zbsicHeHnto MunuctepctBa Tpyna Poccuiickoii @enepanuu
oT 11 centsa6ps 1995 r. Ne 3 «O nopsiike HaYMCIEHHs] TPOLEHTHBIX Ha10aBOK K
3apaboTHOM 1mIate JuiaMm, padorarouuM B pakoHax Kpaitnero Cesepa,
NPUPABHEHHBIX K HUM MECTHOCTSIX, B FOKHBIX palioHax Bocrounoit Cubupm,
JansHero Boctoka, u k03¢ (uLneHToB (palloHHBIX, 32 padOTy B BEICOKOTOPHBIX
palloHax, 3a paboTy B TMYCTBIHHBIX M  O€3BOAHBIX MECTHOCTSX)»,
YTBEPKJICHHOMY TMOCTAHOBJIEHUEM JAHHOTO MHUHHUCTEpcTBa OT 11 ceHTsa0ps
1995 1. Ne 49, ycraHoBJIeHHBIE K 3apa0OTHOM TuiaTe JuIlaM, paOOTaloIIUM B
MECTHOCTSIX C HEOJIAaroMpUATHBIMU TMPUPOJHO-KIMMATHYECKUMU YCIOBHIMH,
paiioHHble KOA((PUIIMEHTHl HAYKUCIAIOTCS Ha  (PaKTUYECKU 3apaboTOK
paboTHHKA, BKITIOYAsi BOZHATPAXKICHUE 32 BBICTYTY JIET.

N3 npuBeneHHbix Bblmie nosiokeHn Konctutynum Poccuiickon
Oenepannun, TpynoBoro kojekca Poccuiickoi @enepauii MU UHBIX
HOPMAaTUBHBIX aKTOB B MX B3aMMOCBS3U CJIEAYET, UTO 3aKOHOAATENb BO3JIAract
Ha paboropareniell 00sS3aHHOCTh KaK OIUIAUYMBATh TPYJ PAOOTHUKOB B pa3Mmepe
HE HUKE YCTAaHOBJIEHHOTO 3aKOHOM MUHHUMAJIbHOTO YPOBHSI, TaK U OIJIAYMBAaTh B
MOBBIIIEHHOM pa3Mepe TPy pabOTHUKOB B OCOOBIX KIMMATHUYECKUX YCIOBUSIX C
NPUMEHEHUEM YCTAaHOBJIGHHBIX IS DJTHUX LeJed HOPMATHUBHBIMH aKTaMU
palioHHBIX KO3 DUIIEHTOB.

[ToBbIlIeHNE OMJIATHI TPyAa B MECTHOCTAX C OCOOBIMU KIMMAaTHYECKUMU
YCIOBUSIMH SIBJISIETCS peaiu3aleil BBITCKAIONIUX W3 TMOJ0XKeHu cT. 19 u 37
Konctutynuu Poccuiickoit @eaepaiiuu, a TakKe 3aKpEIJICHHbIX B CT. 2 U 22
TK P® npuHiumnoB paBeHCTBA MpaB paOOTHUKOB M 3ampeTa ITUCKPUMHHAIINH,
BKJIIOYAIOIINX MPABO HA PaBHYIO OIUIATY 3a TPYJ PaBHOW LIEHHOCTH.

[Io cmbIcily NpUBENEHHBIX HOPM IpaBa B UX CHCTEMHOM TOJIKOBAaHUHU
MOBBILICHHE OIUIAThl TPyAa B CBSI3U C pabOTOW B OCOOBIX KIMMATHYECKUX
YCIIOBUSIX JOJDKHO MPOU3BOAUTHCSA IIOCJE BBIIOJHEHHUS KOHCTUTYLMOHHOIO
TpeOoBaHUsI 00 oOecreueHUn pPaOOTHHUKY, BBIMOJHUBIIEMY YCTaHOBJIECHHYIO



HOpMY TpyZda, 3apaOOTHOM TMJIaThl HE HUXKE OINPEICICHHOIO0 3aKOHOM
MHUHUMAJbHOTO pa3Mepa, a BKIIOYEHHE COOTBETCTBYIOIIMX PaHOHHBIX
Ko3(hPUIIMEHTOB B  COCTaB MHUHUMAJIBHOTO ypPOBHS  OIUIaThl  Tpya,
YCTaHOBJICHHOTO JJis1 Bcel Tepputopun Poccuiickoit @epepaunn 06e3 ydera
OCOOCHHOCTEHM KIMMAaTUYECKUX YCIOBUN, MPOTHBOPEUHUT LEIH BBEACHUS ITUX
kod¢urmenToB. [IpumeHeHre 0JHOTO M TOTO K€ MUHUMYyMa OILIaTHI 3a TPY/ B
OTHOUIEHUU PaOOTHUKOB, HAXOASIIMXCA B CYIIECTBEHHO HEPAaBHBIX MPUPOIHO-
KJIIMMAaTUYECKUX  YCIIOBUAX, SIBJISIETCS HApYILIEHWEM HAa3BaHHOIO  BBINIE
IIPUHLIAIIA PABHOM OIUIATHI 34 TPYJA PaBHOM LIEHHOCTH.

Jannas no3unmst u3noxkeHa B 1. 8§ O030pa cyneOHOW NPaKTHKU
BepxoBnoro Cyna Poccuiickoit @enepauuu 3a tpetnil kBaptan 2013 rona,
ytBepxkaeHHoro IIpesunnymom BepxoBHoro Cypa Poccuiickoir ®Denepanuu
S pespana 2014 r., a takxke B pasuene I OOG30pa MpakTUKH pPacCMOTPEHUs
CyJaMH JieJl, CBSI3aHHBIX C OCYIIECTBJICHHEM TpaKIaHAMH TpPYIAOBOMU
nearenbHOcTH B paiioHax KpaitHero CeBepa W NpPUPaBHEHHBIX K HUM
MECTHOCTSIX, yTBepxkaeHHoro IIpesunmunymom BepxoBHoro Cyna Poccuiickoii
®enepanuu 26 pepaia 2014 1., TPUMEHUTENBHO K pallOHHBIM KO3 dULIIEHTaM
Y TIPOIICHTHBIM Haj0aBKaM, yCTaHOBJIEHHBIM IS pailoHoB Kpailinero Cesepa u
PUPABHEHHBIX K HUM MECTHOCTEN, UMEIOILIUM TY K€ IMPABOBYIO MPUPOJTY, UTO U
palioHHble KOX((UIIMEHTHI, YCTAHOBJEHHBIE MJII MECTHOCTEH € OCOOBIMU
KJIIMMAaTUYECKUMH YCIOBUSIMHU.

AHanornyHasi MO3MIMS BIOCIEACTBMM ObUIa BBICKa3aHA TaKXe B
noctaHoBiieHnn Konctutynmonnoro Cyna Poccuiickonn @epepanuu Ot
7 nexabpst 2017 r. Ne 38-I1.

Ilocmanoenenue Ilpesuouyma Bepxosrnozo Cyoa
Poccuiickoti @edepayuu Ne 4-11B17

CYJAEBHAS KOJUIETUSI
MO I'PAKIAHCKHUM JEJAM

Pa3zpewenue cnopog, 603nukaroumux mexcoy y4acmHuKamu
HeKomMMepUecKux 00vbeOuHeHuil

2. BoccTaHoB/IeHHe B KaUecTBe YIeHA caJ0BOI4eCKOr0 TOBAPHUINECTBA
SIBJISIETCA  CMOCOOOM 3alMTHI HAPYIIEHHOTO TMpaBa JHMIA, YWIEHCTBO
KOTOPOIo0 MpeKpaleHo He3aKOHHO.

K. oOparumcs B ¢yl ¢ HICKOM O TPU3HAHUU HENCWCTBUTEIHHBIM PEIICHHS
obmrero coopanus cagororo toapuiiectsa (nanee — CT) ot 30 Hosa0ps 2014 1.
B YacTH UCKJIIOYCHHS €ro U3 YICHOB CaJOBOTO TOBApPHUIIECTBA, a TaKXKE
penreHni 00X codpaHuil caloBOTYECKOTO HEKOMMEPUYECKOTO TOBAPHUIIECTBA



coOcTBeHHUKOB Henpmkumoctu (nanee — CHTCH) ot 18 wutons, 12 aBrycra
2015 r. u 25 centsa6ps 2016 1.

Cynom yctaHoBIieHO, uTO uctell sBisgercss wieHoM CT u monb3oBaTenem
3€MEJIbHOTO y4acTKa.

30 HOs16ps 2014 T. cocTosuock obmee coopanue wienoB CT ¢ moBecTKoM
JTHSL O IPUHATHXA HOBBIX WIEHOB, BcTymuieHnu CT B mpaBoBoe noJie Poccuiickoit
denepaluu U IPUHATHH YCTABA.

ITo pesynpTraram TOJIOCOBaHMS Ha COOpaHWU MPUHATO PEIICHUE 00
U3MEHEHUHU OpTraHU3alMOHHO-TIpaBoBoi (hopmbl ToBapuiecTBa Ha CHTCH.

IIpu »TOM corimacHo mpoTOKOJdy obmiero codopanuss uiaeHoB CT oT
30 HostOpst 2014 r. mpU TOJIOCOBaHUM 3a BHIOOP OpPraHU3AIMOHHO-TIPABOBOM
dbopMBl TOBApUIIECTBA, MPUHATHE yCTaBa U HEOOXOJUMBIX JUIsl PErHCTpalliu
nokymeHToB psing  wieHoB CT  BwIpaswid  Hecorjacue ¢  BbIOpaHHOM
OpraHU3allMOHHO-TIPaBOBOM  (pOpMOI, 3asBWIM O IKEJIAHUM CO3/1aTh W
3aperucTpUPOBATH CBOIO OOIIIECTBEHHYIO OpraHU3AIINI0, OTKA3AJIMCh BCTYNATh B
wiensl CHTCH, npunumats ycraB u miatuth B3Hockl CHTCH.

[TocTynuBIiee B CBSA3M C 3TUM MPEIJIOKEHUE 00 UCKIIFOUEHUH Ha3BaHHBIX
auil U3 wieHoB CT U 0 MpU3HAHUM WX UHAUBUIYATbHBIMU MOJIb30BATEISIMHU
OBLJIO MPUHATO OONBIIMHCTBOM I'OJIOCOB.

13 nexabpst 2014 r. B EI'PIOJI BHecena 3amucs o CHTCH.

18 wuronst 2015 1. coctosuiochk obmiee cobopanue uneHoB CHTCH, Ha
KOTOPOM B TOM 4YHCJ€ ObUI PacCMOTPEH BOMNPOC O MOATBEPKIECHUU CTaTyca
YKa3aHHBIX BBILIE JIMI] KaK UCKIIFOUeHHBIX 13 wieHoB CHTCH.

Paspemias criop ¥ 4aCTUYHO YJIOBIETBOPSISI MCKOBBIE TpeOOBaHUS, CY/I
MEepBOM MHCTAaHLMM yKa3zad, 4yTo yctaBoM CT He mpenycCMOTpEeHO HUCKIIOYEHHE
13 WICHOB TOBAPHUIIECTBA 32 OTKA3 IOJIOCOBATH 32 U3MEHEHUE OPraHU3allMOHHO-
npaBoBoil popmbl ToBapuiectBa, Berymuienune B CHTCH u npunsitue HOBOTO
yctaBa. Kpome Toro, Bompoc o0 uckiatoueHnr uctiia u3 CT B MOBECTKy AHS
BKJIFOUYEH HE ObUI, pelieHne 00 M3MEHEHUU MOBECTKH JHS HE MPUHUMAJIOCH, a
TaKk)ke ObLIO HapyIIEHO MPAaBO KMCTIA HAa YYacTUE B PACCMOTPEHHH BOIIPOCA O
€ro UCKJIFOUEHUHU U3 YJICHOB TOBAPHUILECTBA.

OTtka3piBasi B yJIOBJIETBOPEHUH TPEOOBAHMI O BOCCTAHOBIIEHUU YJICHCTBA
K. B ToBapuiecTBe, Cy/1 IepBOi MHCTAHIIMU yKa3aj, YTO BOMPOCHI IPUHATUS U
UCKIIIOYEHUSI  YJIEHOB  TOBAapHUIIECTBA OTHOCATCS K  MCKIIOUUTEIHHOM
KOMIIETEHIIUU OOIIIEro COOpaHus CaOBOAUYECKOTO 0OBEIMHEHHUS.

[Ipunumas pemienne 00 OTKa3e B YAOBIECTBOPEHUH TpeOOBaHUN O
MPU3HAHUU HEACUCTBUTENBHBIME peleHuii oouux cobpanuit unenoB CHTCH
ot 18 utons, 12 aBrycra 2015 r. u 25 cenrsiOps 2016 r., cyn ykasan, 4To Ha
MoMeHT mipoBeneHust cobopanuii K. we sBmsncs wienom CHTCH, a motomy
JTAHHBIC PEIICHUST HE MOTJIU TIOBJICYh HEOIATOMPUSITHBIX JIJIST HETO MOCIIECICTBHM.

Cyn anennsiimOHHOW WHCTAHIIMM, OCTaBisAs 0€3 M3MEHEHHs PelICHUE
CyJla IEPBOM MHCTAHLIMH, COTJACUIICS C HE3AKOHHOCTBIO MCKIIFOUECHHS UCTLA U3



YJICHOB TOBApHINECTBA M yKa3ajl, 4YTO JOMOJHUTEIBHOIO CyAeOHOro
noarsepxkaeHus wiencrsa K. 8 CHTCH ne TpeOyercs.

Cynebnas koJjuierus 1o rpaxaaHckum nenam BepxoBHoro Cyna
Poccuiickoii ®@enepanny ¢ BBIHECEHHBIMH CYACOHBIMU IOCTAHOBIICHUSMH HE
COIJIaCHIIACH T10 CJIEIYIOIUM OCHOBAHHMSIM.

B coorBerctBun ¢ m. 2 cr. 58 I'K P® npu mnpeobOpa3zoBanuu
IOPUIMYECKOTO  JIMI[Aa  OJHOW  OpraHM3allOHHO-TIPaBOBOM  (OpMBI B
IOPUIMYECKOE JIUIIO0 APYroil OpraHu3allMOHHO-TIPABOBOM (OpMBI TpaBa U
00513aHHOCTH PEOPTaHU30BAHHOTO IOPUIWYECKOTO JIMIA B OTHOIICHUU APYTUX
JUL HE U3MEHSIOTCA, 332 HCKJIIOYEHUEM MpaB U OOSA3aHHOCTEW B OTHOIICHHH
ydpeauTenen (y4aCTHUKOB), I3MEHEHUE KOTOPBIX BbI3BAHO PEOPTaHU3ALIUECH.

B cootBerctBum ¢ moan. 8 m. 1 cr. 19 ®PepepanbHOro 3akoHa OT
15 anpens 1998 1. Ne 66-D3 «O cagoBouecKuX, OrOPOJHUYCCKUX U JAaYHBIX
HEKOMMEPYECKUX OOBbEIMHEHUSIX rpaxinan» (gaiee — 3akoH Ne 66-D3) uneH
CaJI0OBOJYECKOTO,  OTOPOJHUYECKOIO  WJIM  JayHOTO  HEKOMMEPYECKOIO
OOBEIMHEHUSI UMEET IMpaBO OOpalaTbCsl B CyA C 3asBICHUEM O IMPU3HAHUU
HEJICHCTBUTEIbHBIMHI HAapYLIAIOLIMX €ro MpaBa U 3aKOHHBIE MHTEPECHI PEIICHUI
oO1ero coOpaHus YJIEHOB CAJOBOJYECKOIO, OTOPOJHUYECKOIO WM JAYHOIO
HEKOMMEPYECKOT0 OOBEAMHEHMS] MO0 COOpaHMs YIOJHOMOYEHHBIX, a TaKKe
pELICHUI NPaBJIEHUS U UHBIX OPraHOB TaKOI'0 00bEIMHEHHUS.

Coraacio m. 2 c1. 21 3akoHa Ne 66-®3 ujieH cagoBOAYECKOIO,
OTOPOJHUYECKOTO WM JAa4HOIO HEKOMMEpPYECKOro OOBEIUHEHUs BIIPaBe
oOxajoBaTh B CyJ  pelieHue  o0mero  coOpaHusi  €ro  4JIeHOB
(coOpaHus YIIOJTHOMOYEHHBIX) WM pEIICHHWE OpraHa yNpaBlIeHUS TaKUM
OoOBeMHEHUEM, KOTOPBIC HAPYIIAIOT TpaBa M 3aKOHHBIE WHTEPECHhl 4YJICHA
TaKoro 0ObEeIUHEHUSI.

B ct. 46 3akona Ne 66-®3 nperycCMOTPEHO, YTO 3aIIUTE B COOTBETCTBUH C
IPAXKIAHCKUM 3aKOHOJATENIbCTBOM IMOJIEKAT IMpaBa YJIEHOB CaJOBOIYECKUX,
OTOPOJHUYECKUX U JAYHBIX HEKOMMEPYECKUX OOBEAMHEHHM, CBSI3aHHBIE C
BCTYIUICHHEM B UYJIEHBl CaJOBOJYECKOr0, OTOPOJHUYECKOTO WA JA4HOTO
HEKOMMEPUYECKOT0 OOBEMHCHHUS, y4aCTUEM B HEM M BBIXOJOM U3 Hero (1. 1).
3ammra mpaB CalOBOAYECKUX, OTOPOJHUYECKUX, NAYHBIX HEKOMMEPUECKUX
00BbEIMHEHUH 1 UX YJICHOB B COOTBETCTBHUH C YTOJOBHBIM, aIMUHUCTPATUBHBIM,
rPOXIAHCKUM UM 3€MEJIbHBIM  3aKOHOJATEIbCTBOM  OCYILECTBIISAETCS
MOCPEJICTBOM BOCCTAaHOBJICHHSI MOJIOXKEHHUS, CYIECTBOBABIIETO /10 HAPYIICHHUS
UX MpaB, U MpPeceueHus NEHUCTBU, HAPYIIAIOIMIMUX HUX MpaBa WIM CO3JAOIIUX
yrpo3y HapylIeHus ux npas (1. 3).

Cornacao ct1. 12 'K P® onauM u3 cmocoO0B 3alTuThl TPAKITAHCKUX TTPaB
SBJIIETCSI BOCCTAHOBJIEHUE TMOJIOKEHHUS, CYIIECTBOBABIIETO 10 HAPYILIECHUS
IIpaBa, U NPECEUYCHUE ACHUCTBUM, HAPYIIAIOIIMX MPABO WIK CO3LAIOIINX YIPO3Y
€ro HapyLIEHUSI.

Takum 00pazom, B cHUly NPUBEACHHBIX BBIIIE MOJOXKEHHH 3aKOHA IMPH
oOpallleHun B CyJ C HCKOM 00 OCMapuBaHWUU peIIeHUs OO0IIero coopaHus



YJICHOB CaJI0BOJYECKOr0, OTOPOJHUYECKOTO MJIM JIaYHOTO HEKOMMEPUYECKOIro
OOBEMHEHUSI UCTEIl JIOJDKEH J10Ka3aTh, YTO OCMApUBAEMOE pelIeHHE OOIIero
coOpaHusi HapylmIWwio €ro TMpaBa U 3aKOHHbIE WHTEPECHl, M BIIPaBE
BOCITIOJIB30BATHCS TAKUM CIIOCOOOM 3alllUTHI €r0 HAPYIICHHOTO MpaBa, Kak
BOCCTAHOBJICHUE MOJIOKEHUS, CYIIECTBOBABIIETO A0 HAPYIICHUS IpaBa, OJHOU
u3 (HopM KOTOPOTO SBISETCS BOCCTAHOBJIICHHE HE3aKOHHO MPEKPAIICHHOTO
YJICHCTBA B TOBAPHUIIIECTBE.

Cynamu o06enx WHCTaHIIUNA (DAKT HE3aKOHHOTO WCKJIIOYEHUS HWCTIA W3
ynenoB CT, mpeoOpazoBanHoro B CHTCH, ycranosien. Bmecte ¢ TeM B
YAOBJIETBOPEHUU TPEOOBAHMI MCTIIA O €r0 BOCCTAHOBJIECHUM B KayeCTBE WJICHA
TOBApHIIIECTBA CYJIOM ObLIIO OTKa3aHOo.

Cya aneuisiiiMOHHOW MHCTAHIIMK, TPOBEPSS MO aneJUIIIUOHHON kKanobe
K. 3akOHHOCTH CyJeOHOro pelleHus, YyKa3ajd, 4TO B CHUIYy HHUYTOXHOCTH
pemenust odmero coopanust ot 30 HosOps 2014 r. 00 UCKITIOYCHUN 3asBUTEISA
U3 YWICHOB TOBAPHUILECTBA OHO HE BIIEUET IJI HEro IMPaBOBBIX IOCIEICTBHM,
OJIHAKO pEIICHHE CyJa B 4YacTH OTKAa3a B MCKE O BOCCTAHOBJICHUU YJICHCTBA
MCTIIa B TOBApUIIIECTBE OCTABUII 0€3 U3MEHEHUSI.

TeM cambIM MpaBa UCTIIa BOCCTAHOBJICHBI HE ObLITH.

Cynpl He yuiM, 4YTO JCHCTBYIOIIEE 3aKOHOAATEIHCTBO MPSAMO
npeaycMaTpPUBAET, UTO 3asBJIEHUE TPEOOBAHUS O BOCCTAHOBJICHUU IOJIOKEHHUS,
CYILIECTBOBABIIIETO JI0 HApYyIIEHUS TIpaBa, MOXKET ObITh HCIOJH30BAHO
KOHKPETHBIM CYOBEKTOM B KQ4ECTBE CIIOCO0a 3alllUTHI €ro HAPYIIEHHOTO MpaBa,
MOATOMY MPUMEHUTENIBHO K pacCMaTpUBaEMOMY CIIOPY HCTell ObUT BIIpaBe
3asiBUTH TPeOOBaHNUE O BOCCTAHOBIICHUHU B YJ€HAX TOBAPHUIIIECTBRA.

B ¢Bs3u ¢ 3TUM BBIBOJBI CYZ0OB MEPBOM U AINCIUIALMOHHOW UHCTAHIUMU O
TOM, 4YTO TpeOOBaHHWE HCTIIA O BOCCTAHOBJIEHWW B YJIEHAX TOBAPHINECTBA
yIOBJIETBOPEHUIO HE TOMJICKUT, TAK KaK 3asiBUTETIEM U30paH HEBEPHBIN CIIOCOO
3aIMThl HAPYIIEHHOTO MPaBa, MPU3HAHbI OITMOOYHBIMHU.

Onpeoenenue Ne 117-KI'17-22

Pa3zpewenue cnopos, céa3zannplx ¢ 3auiumoii npaea coo6CmeeHHoCmu u
Opy2ux 6euiHbvIX npae

3. TpeGoBaHue 0 NPU3HAHUHU NMPaBa COOCTBEHHOCTH HA HEABHKHMOE
HMYIIECTBO OTCYTCTBYIOIIUM MOKeT OBbITh Y/OBJIETBOPEHO, €CJIH OHO
3asiBJIEHO BJIJCIOIUM COOCTBEHHHMKOM B OTHOLIEHMH HeE BJIaJeloNIero
UMYIIECTBOM JIMIIAa, MNPaBO KOTOPOro HAa 3TO0 MMYUIECTBO ObLIO
3aperucTPUPOBAHO HE3AKOHHO, W JAHHASl pPerucTpanusi HapylaeTr NMpaBo
COOCTBEHHHKA, KOTOPOe He MOKeT ObITh 3all[MIIEeHO NMpPeabsBJIeHUEM HCKA
00 MCcTPeOOBAHUYM UMYIIECTBA U3 YYKOT0 HE3AKOHHOT0O BJIAJIeHUSI.



3A0 «llnemenHolt 3aBoj «YepHOBO» 0OOpaTUIIOCH B CYJ C HMCKOM K
OOO «llenTp unoteuHsIx 3aiiMoB», B., K. 0 npru3HaHWM HUUTOXKHBIMU CIAETIOK U
NPUMEHEHUM TIOCJIEACTBUA WX HEJICUCTBUTEIBHOCTU, IPEKPAIICHUH U
NPU3HAHUA  OTCYTCTBYIOIIIMM  IpaBa COOCTBEHHOCTH OTBETYMKOB, 00
uckmoyennn u3 EI'PII 3ammcern 0 rocyaapCTBEHHOM pETHCTpalMM IIpaBa
OTBETYMKOB, & TAK)KE O MPU3HAHWH IpaBa COOCTBEHHOCTH HCTIIA Ha CIOPHBIC
3eMEJIbHBIE YUACTKHU.

B  obocHoBanme TpeOOBaHWII  WCTIOM yKa3aHO, YTO KOJIXO3
«menu XVIII ITaptebe3na» ObUT MOCIEIOBATEIBHO PEOPTraHU30BAH B COBXO03
«Umenn XVIII Ilaprcwe3pa», a 3areMm B TOO «Peli3zuHo» (co3maHo B
1992 rony). CIIK «YepHoBo» ObLI coO34aH TyTeM €ro BblAeIa U3
TOO «Peit3nHo», KOTOPOE€ BIOCIEACTBUU MPEKPATHIO ACSATEIbHOCTh B
pesyabrare ero npucoeanHenus k CIIK «HepHoBoy.

B panpneiimem CIIK «YepHoBo» peopranuzoBan B 3A0 «YUepHOBOY®,
nepeuMeHoBaHHoe 1mo3xke B 3A0  «IlnemenHoit 3aBopy  «YHepHOBO®.
Bce pabotHuku peopranuzoBanHoro konxo3a «Mmenu XVIII Ilaprcnesnar
nepeail CBOM HMYIIECTBEHHBIE M 3€MEJIbHBIE MaW B YCTaBHBIA KamuTal
TOO «Peit3uno» U, cTaB akIlmOHEpaMu OOIIECTBA, 0 MHEHUIO UCTIA, yTPATHIN
paBo COOCTBEHHOCTU HA 3TO UMYIIECTBO, & UX CBUAETEIHCTBA O JAHHOM IPaBe
YTpaTWIM opuandeckyro cuiry. Mceren cebinaercsa Ha To, 4yTo 3A0 «llnemenHoi
3aBog  «YepHoBo» kak mpaBonpeeMHUK TOO  «Peiizuno»  siBisiercst
COOCTBEHHMKOM CIIOPHBIX 3€MEJIbHBIX YYacTKOB, B CBSI3M C 4YEeM IMPaBo
COOCTBEHHOCTH OTBETYMKOB 3aPETUCTPUPOBAHO HE3AKOHHO.

Pa3pemias cop u oTKa3biBasi B YAOBJIETBOPEHUU HCKOBBIX TpeOOBaHUM
3AO0 «IlnemenHoii 3aBoa «UepHOBOY», Cy IEPBOM MHCTAHIIMU UCXOJUI U3 TOTO,
YTO HCTIIOM MPOMYIIEH CPOK MCKOBOM JaBHOCTH Ha oOpalieHue ¢ JaHHBIM
MCKOM, TIOCKOJIbKY HUCTEI] HE MOT HE 3HATh O BBIJICJICHUU B HATYPE U MEKEBaHUU
CIOPHBIX 3€MEJbHBIX YYaCTKOB, HA KOTOPBIX B HACTOSIIEE BPEMSI BO3BEIICHBI
WHMBUAYAJIbHBIC KUJIbIE JOMA U MPOBEIECHBl KOMMYHUKAIINHU, & OCHOBAHUM J1J1s1
BOCCTAHOBJICHUS ITPOMYILIEHHOTO CPOKA HE UMEETCS.

OTMeHsisl pelieHue Cyja MepBOoM MHCTAHIIMKW U YaCTUYHO YAOBJIETBOPSIS
HUCKOBBIE TpeOOBaHMS, CYJ Aale/UIIUOHHOW WHCTAHIIMU, CChUIAsICh Ha
pa3bICHEHUS, COAEpKalMecs B M. 7 moctaHoBieHus I[lienyma BepxoBHoOro
Cyna Poccutickoit ®enepannu ot 29 centsaodps 2015 r. Ne 43 «O HEKOTOPBIX
BOIIPOCAX, CBS3aHHBIX C MPUMEHEHUEM HOpPM ['pakJaHCKOro KoJAeKca
Poccuiickoit ®denepanun 00 HUCKOBOM JTAaBHOCTH», KOHCTATUPOBAJ, YTO CPOK
MCKOBOMW JTAaBHOCTH HE PACTIPOCTpPAHSIETCS Ha TpeOOBaHUS O MPU3HAHUM IpPaBa
OTCYTCTBYIOIIUM.

[Ipu sTOM Cyn aneusIMMOHHONM MHCTAaHUMU YKa3zall, YTO HOPUAUYECKU
3HQUMMON W MOJJIekalled JOKAa3bIBaHWID B JAHHOM JieJie  SIBJISIETCS
COBOKYIMHOCTh  CJICAYIOIIMX OOCTOSITENBCTB: HANWYME Yy UCTIA IpaBa
COOCTBEHHOCTH WJIM JPYroro BEUIHOTO MpaBa HAa HMEIOUIUHCA B HaType
3eMEeJIbHbI  y4acTOK, yTpara (AKTUYECKOTO BIAJACHUS UMM, a TaKKe
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HE3aKOHHOCTh BJIAJCHUSA 3THUM YYaCTKOM WM €r0 YacThl0 KOHKPETHBIM JIMIIOM
(Jiumamn).

VYnoBneTBopsiis HMCK B OTHOWIEHHH 14 3€MENbHBIX YYacTKOB, CYyJ
aneJUISIIAOHHON WHCTAHIIMM OTMETHWJI, YTO OTBETUYMKHM HE BIAACIOT STUMH
3eMeIbHBIMU YYaCTKaMH, IOCKOJIbKY Ha HUX HaxoAsaTcs onopsl JIDIL.

[Ipu ymoBieTBOpeHMH TpeOOBaHHWS WCTIIA B YaCTH TMPU3HAHHS 332 HUM
npaBa COOCTBEHHOCTH Ha CIIOPHBIE 3€MEJIbHBIE YYACTKH, CY]l aneJUIIMOHHON
WHCTAHIIUU UCXOJUII U3 TOr0, YTO OHHM OBUIM HE3aKOHHO BBIJCJICHBI U3 COCTaBa
3€MEJIbHOIO Y4aCTKa, HAXOASAIIErocsi B COOCTBEHHOCTH UCTLA.

CyneOnas KkoJjulerus 1O TpaxkIaHCcKuM Jenam  BepxoBHoro Cyga
Poccurickonn @enepanuu MpU3HaIa BBIBOABI CyJda ale/UIALMOHHONM MHCTAaHLIMHU
OIIMOOYHBIMU TIO CIIEAYIOIIUM OCHOBAHUSIM.

Cornacao ct. 301 'K P® coOGcTtBeHHUK BIpaBe HCTpeOOBAaTh CBOE
MMYIIECTBO U3 UY>KOTO HE3aKOHHOT'O BIAJCHUA.

B cootBerctBun co ct. 304 maHHOTO KoJieKca COOCTBEHHHK MOKET
TpeOOBaTh YCTPAHEHUS BCIKUX HAPYIIEHUHN €ro mpaBa, XOTs Obl 3T HAPYIICHUS
Y HE OBUIA COEJIMHEHBI C JTUIIEHUEM BIIaICHUS.

CoryacHO pa3bsACHEHUSM, COJACpPXKAIMMUMCSA B 1. 52 COBMECTHOTO
nocraHoBieHus: [InenymoB BepxoBnoro Cypa Poccumiickoit ®enepanuu u
Beicmiero Apourpaxsnoro Cyna Poccuiickoit ®@enepanuu ot 29 anpens 2010 r.
Ne 10/22 «O HeKOTOpBIX BOIMPOCAX, BOSHUKAIOIIUX B Cy/IeOHOI MpakTUKE MpH
pa3pellieHNH CIOPOB, CBSI3AHHBIX C 3alUTON IMpaBa COOCTBEHHOCTH U JPYTUX
BCIIIHBIX TIpaB», 3apEerHUCTPUPOBAHHOE MPABO HA HEIBMKUMOE HMYIIECTBO
MOET OBITh OCIIOPEHO TOJIBKO B CyJAeOHOM mopsiake. [TockonbKy mpu TakoMm
OCHapUBaHUM CYJ pa3peliaeT Crop O IPaXIAHCKUX IpaBax Ha HEABUKHUMOE
UMYIIECTBO, COOTBETCTBYIOIIHME TPEOOBAaHUS PpPACCMATPUBAIOTCS B TIOPSAJIKE
VMICKOBOT'O ITPOU3BOCTBA.

B ciyuasx, korna 3anuce B EI'PII Hapymaer nmpaBo uctua, KOTopoe He
MOXET OBITh 3alUIICHO MyTeM NpU3HAHUS TMpaBa WK UCTPeOOBaHUS
MMYIIECTBA U3 Uy>KOT0 HE3aKOHHOTO BJIaJICHUs (MPaBO COOCTBEHHOCTH HA OJIUH
U TOT € OOBEKT HEABMIKMMOCTH 3apETUCTPUPOBAHO 3a Pa3HBIMHU JIUIIAMH,
MpaBO COOCTBEHHOCTH Ha JABMI)KUMOE HMMYILECTBO 3apErHCTPUPOBAHO KaK Ha
HEJIBIDKMMOE HWMYIIIECTBO, WUIOTEKA WM MHOE OOpPEMEHEHHE MPEKPATHINCH),
oclapyBaHUE 3apPETUCTPUPOBAHHOIO TMpaBa WM OOPEMEHEHHUS MOXKET OBbITh
OCYIIECTBJICHO TIyT€M TNpPEeAbSIBICHUS HWCKa O TNPU3HAHUM TMpaBa WU
0OpeMEeHEHUsI OTCYTCTBYIOIIHM.

Takum 006pazoM, BO3MOKHOCTh OOpalieHusi ¢ TpeOOBaHUEM O MPU3HAHUHT
mpaBa COOCTBEHHOCTHM Ha HEJBIDKMUMOE HMMYIIECTBO  OTCYTCTBYIOIIUM
IIPEOCTAaBIEHA TOJIBKO JIMI[y, KOTOPOE€ B COOTBETCTBMHM C naHHbiMu EI'PII
SIBJIIETCSI COOCTBEHHMKOM 3TOTO MMYIIIECTBA M OJHOBPEMEHHO UM BIIAJICET, B
TOM CJIly4ae, €CId 1O KAaKUM-TUOO TpHYMHAM Ha JaHHOE HWMYIIECTBO
OJTHOBPEMEHHO 3apPETUCTPUPOBAHO MTPABO COOCTBEHHOCTH 3a JPYTHM JIUIIOM.
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Kak cremyer u3 yCTaHOBJIEHHBIX CYJIOM OOCTOSITEILCTB J€ia, IMPaBO
COOCTBEHHOCTH OTBETYMKOB Ha 3€MEJIbHBIE YYaCTKHM BO3ZHHUKIO B PE3YJIbTATE
MIPOBEJECHUS UX BbIJIETA.

Briaen 3emMenpHBIX YYaCTKOB O3HAYAET MPEKPAILLICHUE MPEKHETO PEKUMA
npaBa COOCTBEHHOCTH KakK Ha MEpPBOHAYAIbHBINA 3€MEIbHBINA y4acTOK, TaK U Ha
BBIJICJICHHBIN KaK Ha 00BEKTHl HEJIBUKMMOTO UMYIIIECTBA.

Beigen crnopHbIX 3€MENbHBIX YYAaCTKOB IO JIAHHOMY JIENIy HE OCIIOPEH,
00CTOSITENHCTBA, CBSI3aHHBIE C BBIACIIOM, CYJOM aleUISIIMOHHON WHCTAHIINH HE
YCTaHOBJICHBI.

Takue obcrositenscTBa B cuity 4. 2 ¢1. 56 ['TIK PO umenu 3HaueHue ais
paspenieHus: cropa 1 JOJKHBI ObUIA OBITH MOCTABIEHBI CYJOM Ha OOCYXICHUE
CTOPOH, B YaCTHOCTH 0OCTOSATEIHCTBA TOTO, 3HAJT WJIM JOJIKEH OBbLI 3HATH UCTEII
O TPOBEJICHWU TMPOIEAYPHl BbIIENIA, B TOM YHCIE O MPOBEACHUH OOIIEro
coOpaHus.

N3 marepuanioB aena cienyer, 4To, 3asiBissd O IPOIYCKE CPOKA MCKOBOU
JABHOCTH, OTBETYHKU CChUIAJUCh HA TO, YTO O BBIAEJE 3E€MEJIbHBIX Y4aCTKOB
UCTIYy OBLIO U3BECTHO.

OpnHako cyA aneuIsIIHOHHOW MHCTAHIIMU B HAPYIICHHUE MOJOXKCHUHA 4. 2
cT. 56 I'TIK P® nannbie 00CTOSATENLCTBA HE YUY€, YTO MOBJIUSIO HA PE3yJbTat
pa3pelIeHus cropa.

CyaoMm Taxxke He OOCYXJEH BOIPOC O TOM, COXPAHWIOCh JH IPaBO
COOCTBEHHOCTHU UCTIIA HA CIOPHBIC 3€MEJIbHBIC YUACTKHU MOCTIE UX BbIEIA.

N3 npuBeneHHBIX BBINIE MOJIOXKEHUNM HOPM MAaTEpUAJIbHOrO MpaBa M
pazbsicHenuil [Inenyma BepxoBHoro Cyna Poccuiickoit denepaunu cienyer,
YTO HCKOBBIE TpeOOBaHMsI OOIIECTBA O MPU3HAHMM TpaBa COOCTBEHHOCTH
OTBETYUKOB OTCYTCTBYIOIIIMM MOTJHM OBITh  YJOBJIETBOPEHBI  CyAcOHOM
KOJUIETHEH TOJIbKO B CJly4ae YCTAHOBJEHHS TOro, YTO OOIIECTBO, B
cootBercTBUM C¢ aanHbiMA EI'PII, mpomomkaer octaBaTbcsi COOCTBEHHUKOM H
BJIQJICTIBLIEM  CIOPHBIX  3€MEJIbHBIX YYacTKOB, a IPaBO  OTBETYUKOB
3apErUCTPUPOBAHO HE3aKOHHO, MPU 3TOM OHU HE BJIAACIOT 3TUMU YYaCTKaMH,
BCJICJICTBHE 4YEro K HUM HE MOXET OBbITh MPEIbSBICH UCK 00 UCTpeOOBaHUU
MMYIIIECTBA U3 UYKOTO HE3AKOHHOTO BJIAJICHUS.

B coorBerctBun ¢ 4. 4 cr. 67 ITIK P® pe3ynprarsl OLEHKH
JI0OKa3aTeIbCTB Cya OO0si3aH OTpa3suTh B PEIICHWH, B KOTOPOM IPUBOISATCS
MOTHBBI, MO KOTOPBIM OJHU JOKA3aT€IbCTBA MHPUHATHI B KAYECTBE CPEACTB
000CHOBaHMSI BBIBOJIOB CYJla, JIPYTrHU€ J0Ka3aTeIbCTBA OTBEPTHYTHI CYJIOM, a
TAaK)K€ OCHOBAHMS, [10 KOTOPBIM OJJHUM JI0KA3aTEJIbCTBAM OTHAHO MPEANOUYTEHUE
nepes IpyruMu.

CornacHo 4. 4 cr. 198 nmanHOro kKojekca B MOTHBHPOBOYHOM YacTu
pEIIeHNs Cy1a TOJKHBI OBITh U3JI0KEHBI 0OCTOATENLCTBA JIeJIa, YCTAHOBIICHHBIE
CyIIOM; JIOKa3aTeIhCTBA, HAa KOTOPBIX OCHOBAHBI BBIBOABI Cyla 00 ITHX
00CTOSITENHCTBAX; JOBOMBI, IO KOTOPHIM CyA OTBEpPraeT Te¢ WIW WHBIC
JI0Ka3aTEIbCTBA; 3aKOHBIL, KOTOPBIMU PYKOBOACTBOBAJICA CYA.
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B o6ocHoBaHMe BBIBOJA O TOM, 4YTO CIOpPHBIE 3€MEJbHBIE YYACTKH
HaxoJsATCA BO BIAJECHUM HCTIA, a HE BO BIAJCHHUH OTBETYUKOB, CY]
aneJUSIMMOHHON WHCTAaHUHUHM COCJHAJCS TOJBKO Ha TO, YTO HA KaXIOM U3
14 yyacTkoB HaxoauTcs 1o ogHo# onope JIOII.

IIpy 3TOM CyZI0OM HE yKa3aHO, KAKUMH JOKa3aTEIbCTBAMU NOATBEPKIECHO
3TO 0OCTOSITENHCTBO, U TO, KAKMM 00Opa30M OHO MOATBEPKAAET (HaKT BIAICHHUS
UCTIIOM 3€MEJbHBIMU YYacTKaMU M ONpoBepraeT (akT BIAJACHUS STUMHU
y4acTKaMU OTBETYHKAMHU.

B 10 xe Bpems cyn KoHcTaTupoBail, 4To onopsl JIDII u mMexeBble 3HaKU
YCTAHOBJICHBI 34 CUET OTBETUYHUKOB.

B cootBeTcTBHM ¢ 4. 1 cT. 56 ['TIK P® kaxkgas cTopoHa 10JKHA JOKa3aTh
T€ 00CTOSATENbCTBA, HAa KOTOPBHIE OHA CCHUIAETCS KaK Ha OCHOBAaHUS CBOMX
TpeOOBaHUII M BO3PAKEHUM, €CIIM HWHOE HE MNPEAYCMOTPEHO (enepanbHbIM
3aKOHOM.

[To manHoMy geny TpeOOBaHUS TPEIBSIBICHBI HCTIIOM, YTBEPKIABIIUM,
YTO €ro MpaBO COOCTBEHHOCTH COXPAHEHO U 3€MEJIbHBIE YYACTKH HAXOAATCS B
€ro BIAJCHUU. Mexay Tem Cya aneuBIUOHHOM WHCTAaHIMH, IO CYIIECTBY,
OCBOOOJMII UCTLA OT JOKA3bIBAaHUS TE€X OOCTOSITENBCTB, HA KOTOPHIX OCHOBAHbI
ero TpedOBaHMs, BO3JIOKUB O0A3aHHOCTh ONMPOBEPIaTh YTBEPKIACHUS HCTLA HA
OTBETUUKOB.

B cBa3u ¢ Tem, 4TO mpU PacCMOTPEHUHM Jeja CyAOM amneuISIUOHHON
WHCTAaHIMU JIOMYIIEHbl CYIIECTBEHHbIE HAPYIIEHUS HOPM MAaTEepUajbHOTO H
MIPOILIECCYANIBHOTO TIPaBa, KOTOPBIE NPUBENM K HENPABWIBHOMY Pa3pEIICHUIO
cnopa, CyneOHas koyierusi Mo TpakgaHCckuMm nenam BepxoHoro Cyna
Poccutickon ®@enepannu OTMEHUIIA ANEIUIALMOHHOE ONIPEACIICHUE U HAIIPaBUIIa

JICJI0 Ha HOBOE aleJUIAIHOHHOE PACCMOTPEHHE.
Onpeoenenue Ne 33-KI'17-10

4. Tlokynarteiab, KOTOPBI JMIIMJICH NPUOOPETEHHO WM Belld Ha
OCHOBAHHMH PElICHUs CyIa, BBIHECEHHOI'0 10 UCKY TPeThero JiMua, Brpase
TpedOBaTh OT MNPOAABLHA BO3MEIICHHUA YOBITKOB HMCXOAsl M3 PeajbHO
YILIAYEHHOM UM 32 TOBaP JACHEKHOU CyMMBI.

HNckoBasi 1aBHOCTHL MO TPeOOBAHMIO TOKYNATEJAsl HCYUCASETCS €
MOMEHTA BCTYILUIEHHSI B CHJIY PellieHUus Cya 00 uCTPpe0OBAHUY BElllH.

[I. oObpartumucs B CyJ ¢ UCKOM K A., B KOTOPOM IIPOCUJI TPU3HATH IOTOBOP
KYIUTA-TIPOAaXXH 3€MEJIbHOT0 y4acTKa 3aKkjrodeHHbIM Ha cymmy 3 900 000 py6.
U B3bICKaTh YOBITKM B Ha3BAaHHON CyMMe, COCJIABIIMCh HAa TO, YTO MPUOOpEN y
OTBETYMKA CIOPHBIM 3eMeNbHBIM ywyacTok 3a 3 900 000 py6., uto
MOATBEPKAACTCA PACIIMCKOM OTBETYMKA, OJHAKO B JIOIOBOPE KYIUIM-IIPONAXKU
CTOPOHBI yKa3aJI1 MEHBIIYIO0 CyMMYy. /laHHBIN 3eMeNbHBIN y4acTOK ObLIT U3BAT Y



13

UCTIA BCTYNMBIIMM B CHJIy PEUICHUEM CyJa KakK BBIOBIBIIMNA M3 BIaJICHUS
COOCTBEHHHMKA TOMUMO €T0 BOJIU.

A. UCK He mNpu3Hal, 3asBUJI O NPUMEHEHHH MCKOBOM JaBHOCTU K
3asBiieHHBIM [11. uCKOBBIM TpeOOBaHUAM, MONaras, YT0 CPOK UCKOBOW TaBHOCTH
CJIEyET UCUHUCIIATh C MOMEHTA UCIIOJIHEHHS TOTOBOPA KYIUIA-IIPOIAaKU.

CynoM ycTaHOBIIEHO, 4TO Mexay crtopoHamu 10 ampens 2008 r. B
NUCHMEHHON (DOpME 3aKITI0UEH JOTOBOP KYIUIU-TIPOJAXKH 3€MEJIbHOTO y4acTKa,
Ha OCHOBaHHUU KOTOporo 3a I1l. Obu1o 3aperncTpupoBaHO NpaBO COOCTBEHHOCTH
Ha JaHHBIA OOBEKT HEABWKUMOCTH. lleHa ydacTka B JIOroBope yKa3aHa B
pazmepe 900 000 py6.

BerynuBimiiMv B 3akoHHyro cuiy 14 mapra 2013 r. pemieHwem cynaa
YIOBJIETBOPEH HCK MECTHOM aJIMUHUCTpaluu 00 HMCTpeOOBAaHUM HA3BAHHOTO
3€MEJIBHOIO y4acTKa M3 YYy)KOTO HE3aKOHHOI'O BJIAJICHUS, O NPU3HAHUMU IpaBa
cooctBeHHocTH III. OTCYTCTBYIOIIMM M MNPU3HAHUU IpaBa MYHHUIUIAIBHOM
COOCTBEHHOCTH Ha JAaHHOE UMYILECTBO.

OcHoBaHueM [JIsi W3BATHS Y4YacTKa IMOCITYKHWJI YCTAHOBJICHHBIM TIO
npuroBopy cyaa ot 22 centsops 2010 r. (hakT BbIOBITUS 36MENBHOTO YYacTKa U3
BJIAJCHUS MYHHULHUIIAJHOTO O0pa3oBaHUsl B pe3yibTaTe MOIIEHHUYECKUX
JEVUCTBUM M TOAAEIKU JOKYMEHTOB, COBEPIICHHBIX TPYIION JIMI B MEPUOM C
¢depans no mapt 2008 rona. ITo jaHHOMY IPUTOBOPY OCYXEH B TOM UYHUCIE U
Opar npojasia A.

13 auBaps 2016 r. I1I. HanmpaBun A. TpeOOBaHHE O BO3MEIICHUHU YOBITKOB,
NPUYUHEHHBIX HM3BATUEM 3E€MENIbHOIO YYacTKa, KOTOPOE YIOBJIETBOPEHO HE
ObLI0.

OO6pamasch B Cyll, UCTell B 00OCHOBaHUE pa3Mepa yOBITKOB MPECTaBUI
BBIJJAHHYIO OTBETYHKOM pACIIHUCKY O TOM, 4YTO B JIEWCTBUTEIBHOCTH 32
3eMeJIbHBIN y4acTOK OH moiyuui ot nokynatess 1. 3 900 000 py6.

VYcraHoBUB  (DaKT UW3BATHA Yy HUCTHA 3€MEJIbHOr0 ydacTka [0
O0OCTOATENBCTBAM, O KOTOPBIX €My HE ObUIO M3BECTHO IMpPH 3aKIYEHHUU C A.
JIOTOBOPA KYIUTU-TIPOJAXKU, CYJl MEPBOM MHCTAHIIMM MPHIIE] K MPABUIBHOMY
BBIBOAY O TOM, YTO MCTEl] MMEET MPaBO B COOTBETCTBUMU C MOJOXKECHUSIMHU
cT. 461 'K P® Ha Bo3MellleHHE OTBETUMKOM YOBITKOB, TPUUUHEHHBIX U3BIATHEM
ATOTO 3€MEIBHOI0 YYacTKa.

[Ipu 5TOM CyaOM YCTaHOBJIEHO, YTO HCTEIl YIUIaTUiI A. 3a 3€MEbHbIN
yagactok 3 900 000 py6. HazpanHass cymma OOOCHOBAaHHO IpH3HAHA CYJAOM
yOBITKAMH UCTIIA.

OTMeHsIs pelieHre cya MepBoi MHCTaHIMU U IPUHUMAs IO €1y HOBOE
pemieHne 00 OTKa3e B HCKE, CyJ amneUIILIMOHHOW WHCTaHIMM yKa3all, 4TO IO
YCIIOBHSIM JIOTOBOpa KYIUTH-IPOAAXH 3eMeIbHOro yyactka ot 10 anpens 2008 r.
CTOPOHBI OMPEIEITIIN CTOUMOCTh 3eMEeJILHOTO y4yacTka B pasmepe 900 000 pyo.
¥ TIPOM3BENIN MEXIy COOO0M pacyeT MOTHOCTHIO 0 MOANUCAHUS TaHHOM CHIEJKH,
[P 3TOM pacCIMCKa HAIKMCAaHA CIIYCTS MSATh JHEW MOCJIE COBEPIUEHUS CHEIIKH,
COJIEPKUT TPHU3HAKK JIOrOBOpa 3aiiMa, MOJJMHHUKA PACIHCKU O TMepeaaue
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JIEHEeXKHBIX cpencTB B pazmepe 3 900 000 py6. B Matepuaiax jaejia He UMeEeTcs,
0 3amnpocy cyJa aneuSIMMOHHOM WHCTAHIMM HCTIIOM OH TaKXe He
Mpe/CTaBlIeH, a TpeOOBaHME HCTIA O MPU3HAHMM JIOTOBOpa KYIUIM-TIPOJAXKH
3eMEIBHOTO y4yacTKa 3aKJIIOYEeHHbIM Ha cymmy B pasmepe 3 900 000 py6.
(aKkTUYECKU HAMPaABICHO HA U3MEHEHHUE YCIOBUIN JAHHOM CIIEIKH.

Kpome Toro, cya anemissiiMOHHOW MHCTaHIIMKA MPUMEHHII CPOK MCKOBOM
JaBHOCTH MO 3asBlIeHHbIM III. MCKOBBIM TpeOOBaHMSIM, yKa3aB, UYTO HAyalo
TEUEHUSI 3TO CPOKa JOJKHO HCUUCIATBCS C MOMEHTA, KOTJa HCTIy CTajo
M3BECTHO O HAJIMYUU BCTYIHUBIIETO B 3aKOHHYIO CUJIy TMPUTOBOpa CyJa OT
22 cents0ops 2010 .

Cynebnas koJjulerus IO TrpaxkaaHckum Jnenam  BepxoBnoro Cyga
Poccuiickonn @enepanuu MpU3HAJIA BBIBOABI CyJda ale/UIALIMOHHONM MHCTAaHLIMHU
HE COOTBETCTBYIOIIUMH TPEOOBAHUSM 3aKOHA.

B cootBerctBum ¢ m. 1 ct. 200 I'K PO, ecnu 3aKkOHOM HE yCTaHOBJIEHO
MHOE, TEUYCHHE CpPOKA HCKOBOM [TaBHOCTM HAUYMHAETCA CO JIHS, KOrJa JIMIIO
y3HAJO WU JOHKHO OBLIO y3HATh O HApPYIICHHUH CBOETO MpaBa U O TOM, KTO
SBJISIETCS HAJIJICKAITUM OTBETUUKOM IO UCKY O 3al[UTE ATOTO IpaBa.

B cooTBeTcTBMH ¢ TPUBEACHHBIMU BBIIIE MOJIOKEHUAMU CT. 461 maHHOTO
KOJIEKCa OCHOBAaHHUEM JJI TMPEIbABJICHUS TPEOOBAaHUU K MPOJABILY SIBISETCS
U3bSITUE TOBAapa y MOKyMaTess, B CUJIY Yero CPOK MCKOBOW JTaBHOCTH IO ATUM
TpeOOBAHUSIM HE MOKET HAYaThCA /10 BOSHUKHOBEHUSI TAKMX OCHOBAHUH.

CornmacHO pa3bSICHEHUSIM, COJAEpXKAIMMCS B II. 83 MOCTaHOBJICHUS
[Inenyma BepxoBnoro Cyna Poccuiickoit @enepanmu ot 23 mroHs 2015 r. Ne 25
«O TpUMEHEHUU CyJaMu HEKOTOPBIX MOJOKEeHWH paznena | dactu mepBoit
['paxnanckoro xoaekca Poccuiickoit deneparuu», no cmeicay m. 1 cr. 461
['KP® wuckoBas AaBHOCTh 1O Ha3BAaHHOMY TPEOOBAHMIO HCUYHUCISIETCS C
MOMEHTA BCTYIUICHHS B 3aKOHHYIO CHIIy PEIICHHS CyJa MO UCKY TPEThEro JIMIA
00 U3BATHH TOBapa y MOKYIaTENs.

[IpuBeneHHbIE HOPMBI MaTEpPUAIBHOTO MpaBa M paszbsicHeHus [lienyma
Bepxosnoro Cyaa Poccuiickoit denepanuu cyJoM aneuiaiuOHHON WHCTAHIIUU
IIpU OMpEJIeNICHUH Hauyajia TEYEHHUsI CPOKa MCKOBOM JABHOCTH IO TPEOOBAHUIO
HCTIIa O BO3MEIIICHUH YOBITKOB B CBS3U C U3BATUEM y HErO 3€MEJIbHOTO y4acTKa
TPETHUM JIUIIOM 10 OCHOBAHUSIM, BO3HUKIITUM JI0 UCTIOJIHEHUS IOTOBOpA KYTLTH -
MPOJAKH, YUYTEHbl HE OBLIM, BCIEJACTBUE YEro CyJIOM aneJUISIMOHHOM
WHCTAHIIMU 10 MOTHBY MPOITyCKa CpPOKa HCKOBOM JAaBHOCTH pEIICHUE CyJa
OTMEHEHO HE3aKOHHO U HE3aKOHHO OTKa3aHO B HCKE.

Cornacno cr. 431 'K P® npu TONKOBAaHHMM YCJIOBUH JI0rOBOpa CYIOM
MPUHUMAETCSI BO BHUMaHKHE OYKBAJIbHOE 3HAUCHUE COACPIKAITUXCSI B HEM CJIOB U
BbIpaX€HU. bykBanibHOE 3HAUEHUE YCIOBUS JOTOBOPA B CIy4ae €ro HEICHOCTH
YCTAHABJIMBACTCSI MYTEM COMOCTABJICHUS C JIPYTMMH YCIOBUSIMHU U CMBICJIOM
JIOrOBOPA B LIEJIOM.

Ecnn mpaBuna, coxeprkamuyecss B 4acTU IIEPBOM JTaHHOW CTaTbU, HE
MO3BOJISIIOT  ONPENEIUTh COAEp>KaHUE JOTOBOpa, JOJKHA OBbITh BBISICHEHA
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JEeUCTBUTENbHAS 00Iasi BOJISI CTOPOH C y4deToMm Ileiu jgoroopa. [lpu stom
NPUHUMAIOTCS BO BHUMAHHUE BCE COOTBETCTBYIOIIME OOCTOSITENIbCTBA, BKIIIOYAS
NPEAIIECTBYIOIIME  JOTOBOPY  IEPEroBOpbl W NEPENHCKy, MPaKTHUKY,
YCTAaHOBUBIIYIOCS BO B3aMMHBIX OTHOIICHHSX CTOPOH, 0ObIYaH, MOCIIEIYIOLIEe
MOBEJEHUE CTOPOH.

B cuny npuBeneHHbIX BbIIIE MONOKEHUH 1. 1 cT. 461 naHHOrO KOJeKca B
YKa3aHHBIX CIIy4asX MpojaBel] 00si3aH BO3MECTUTH MOKYIMATENI0 YOBITKH, O
KOTOPBIMH COIJIACHO CT. 15 3TOro ke KoAeKca MOHMMAKOTCS MPOHU3BEICHHBIE
JIMLOM PacXo/ibl.

Kak ycTaHOBJIEHO CylOM U CleAyeT W3 MaTepHalioB Jena, B JOrOBOPE,
3aKII0YeHHOM B TuchMeHHo# dopme 10 anpens 2008 ., CTOpOHBI yKa3aiu IEHY
yaacTtka 900 000 py6.

B nucemenHoit pacnucke ot 15 anpens 2008 r. OTBETUHMK yKaszaj, 4TO
MOJIYYHJI OT MCTIIA 3a MpoAaBaeMbiit yuacTok 3 900 000 pyo.

[Tepexon mpaBa cOOCTBEHHOCTH HA 3€MEJIbHBIN Y4aCTOK 3apEruCTpUPOBAH
6 mas 2008 1.

B cyneOHoM 3aceganuu cyja TEpBOM HWHCTAHIIMUM OTBETYUK A.
noATBepAuA (DAKT BbIAAUYM PACHUCKU U (aKT YIJIaThl MCTIIOM 32 3€MEJIbHBIM
yaactok 3 900 000 py6., ykazaB, 4TO MOKYIHas II€Ha B JIOTOBOPE KYIUIU-
OpoJaxu Oblla 3aHMKEHA B LEISIX YMEHBIICHHS HAJOrooOJOKEHUS NpHu
MPOJIAKE HEABUKUMOTO UMYIIIECTRA.

[Ipu Takux 0OCTOATENHCTBAX CYJ MEPBOW MHCTAHIMU OOOCHOBAaHHO U B
COOTBETCTBUM C 3aKOHOM B3BICKAJI MIOHECEHHbIE MCTIIOM YOBITKU (pacxojbl Ha
npuoOpeTeHNEe 3eMEBbHOTO Yy4yacTKa), a JOBOJBI CyJa amellIsiuOHHON
WHCTAHIIMW MPOTUBOPEYAT MPHUBEICHHBIM TOJIOKECHHUSIM 3aKOHA, OYKBaJIbHOMY
COJIEp’)KaHHIO0 TUCbMEHHOTO JOKYMEHTa — PACHUCKHU, a TaKXE€ YCTAHOBJICHHBIM
oOcTosTeNbCTBAM Jienia 00 yObITKax (pacxoaax) UcCTIla.

BrIBOIBI Ccyfa anenisiuOHHOW WHCTAHIIMKM 00 OTCYTCTBHMM IMOJJIMHHHUKA
paclUCKM  CAEJNAaHbl TaKKe C  CYIIECTBEHHBIM  HApyIIEHUEM  HOPM
MPOLECCYAIBHOTO TIpaBa, MOCKOJbKY coriacHo 4. 7 cT. 67 T'TIK P® cyn nHe
MOKET CYUTaTh JOKa3aHHBIMU OOCTOSITENbCTBA, IOJATBEPIKAAEMbIE TOJBKO
KOIUEH JTOKyMEHTa WM MHOTO MHUCHbMEHHOTO J0Ka3aTeIbCTBAa, €CIU YyTpaueH U
HE TMepedaH CyJly OpUrMHAal JOKYMEHTa, M NPEICTaBIICHHbIE KaXKION U3
CHOPAILIMX CTOPOH KOMHH ATOTO JOKYMEHTa HE TOXKIECTBEHHBI MEXIy cOO0H, 1
HEBO3MOKHO YCTaHOBUTh TMOJUIMHHOE COJEp)KaHHE OpHUrMHajia JOKyMEHTa C
MOMOILBIO IPYTUX J0Ka3aTEIbCTB.

[lo manHOMy Aenmy MeEXIy CTOPOHAMM OTCYTCTBOBajl KaKOW-1HOO crop
OTHOCUTEIBHO (PaKTa BBIIAYM U COJCPKAHHUS PACIHUCKH, OTBETYUK JUYHO
noarBepauia ¢gakt yrmiatel uctiom 3 900 000 pyo.
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C yuerom wmznoxeHHoro CyneOHas KOJUIETHS IO TPaKIaHCKUM JejaM
Bepxosnoro Cyna Poccuiickoit ®@enepaniui OTMEHWIIA ONPEACICHUE CcyAa
arneJyIALMOHHON UHCTAHIIMU, OCTABUB B CUJIC PEILICHUE CyJa IEPBOM MHCTaHIIHUH.

Onpeodenenue Ne 18-KT'17-121

Pa3pemeuue Cnopoes, 603HUKaOuiux ecneocmeue npuiunenun 3pe0a

5. B ynoBjieTBOpeHMH TpPeOOBaHMS O KOMIIEHCAIIUM MOPAJIbLHOIO
Bpela He MOMeT ObITh OTKA3aHO HA OCHOBAHMH TOr0, YTO HEBO3MOKHO
TOYHO YCTAHOBUTH XapPaKTep M CTeNEeHb TeJeCHbIX MOBPEKICHUIA.

Cam ¢akr npuYMHeHMs TAKMX TMOBPEXIeHUl  ABJIsIeTCSH
A0CTATOYHBIM OCHOBAaHHEM /ISl Y/JAOBJIETBOPEHUSI MCKA O KOMIIEHCAIUH
MOpAaJILHOTO Bpe/a.

HpuBJqueHne OTBC€TYHNKA K yFOJIOBHOﬁ HJIn aHMHHHCTpaTHBHOﬁ
OTBETCTBCHHOCTN HE SBJACTCA IPH 3TOM 00513aTeJIbHBIM YCI0BHMEM A
YAOBJETBOPECHUSI TAKOI'0 HCKA.

C., 1953 roga poxnaenusi, ooparmwiach B CyJl ¢ UCKOM O KOMIICHCAIIUU
MOpPaJIbHOTO Bp€la, CChUIAICh HAa TO, YTO €W ObLIM HaHeceHbl mobou A.,
1988 rona poxaeHus, SABISIOMIEHCS €€ COCEAKON M0 KOMMYHAIbHONW KBapTHUDE.
B cBsi3u ¢ npuumHeHueM ei (U3MYECKUX M HPABCTBEHHBIX CTPAJaHHUM HCTEIl
IIpOCHJIa CYJ B3bICKaThb C OTBETYMKA KOMIICHCALIMIO MOPAJIBHOIO Bpeaa B
pasmepe 100 000 py®.

PemenneM cyzaa CK yIOBJIETBOPEH YaCTUYHO, ¢ A. B oJb3y C. B3pICKaHa
KOMIICHCAIIUsI MOpaJibHOTO Bpeaa B pazmepe 50 000 pyo.

OTMeHss peleHne cyia IEPBOM MHCTAaHIIMU U IPUHUMAsi HOBOE PEIICHHE
00 OTKa3e B UCKE, CyJ aleUIIIMOHHOW MHCTAHIIMM yKa3all, YTO KaKUX-JIU0O
MaTepHayoB, MOATBEPKAAIOMIMX (PAKT YroJOBHOTO JUOO aJIMHUHHCTPATUBHOIO
npeciieloBaHus A. WM oOpallleHHe KUCTLA B MPABOOXPAHUTEIbHBIE OPraHbl U
NPUHATHUS KAaKUX-JIUOO MEP B OTHOUIEHUU OTBETUYHMKA, UCTIOM HE MPE/ICTABIICHO.
B oOocHoBaHue OTKaza B HCKE CyJ aleUISLMOHHOM MHCTAHIMM YyKa3all, 4YTo
Marepuajibl  Jena HE  COAEpKAaT  JIOKa3aTelbCTB, C€  JOCTOBEPHOCTHIO
CBUJETENBCTBYIOMIMX O TOM, YTO MPUYUHUTENIEM Bpeaa B TOM 00beMe, KOTOPBIN
YKa3bIBAET UCTELL, SBJIAETCS OTBETUHK.

Cynebnas koylerus 1O TpaxkaaHckum Jnenam  BepxoBnoro Cyga
Poccuniickon @enepanuy npus3Hajga yKa3aHHBIE BBIBOJBI CyJa aleJUIALMOHHOU
WHCTAaHUUU CAEJIAHHBIMU C CYLIECTBEHHBIM HapyLIEHUEM HOPM MaTE€pHAIbHOIO
Y IIPOLIECCYAIBHOTO IIPaBa.

B cootBerctBun co cr. 151 I'K P®, ecnum rpaxnaHuHy HOpUYMHEH
MOpaJIbHBIN Bpell ((pu3nuecKue WM HPAaBCTBEHHBIE CTpaJaHMs) NEHCTBUSIMH,
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HapYIIAIOIIMMHU €0 JINYHbIE HEMMYIIECTBEHHBIC TIpaBa MO0 MOCITAIONIMMH Ha
NpUHAAJIeKAIINE TpaxJaHUHY HeMaTephalibHble Oiara, a TakXke B JpYrux
CIIy4asix, MPEeyCMOTPEHHBIX 3aKOHOM, CYyJ MOXET BO3JIOKUTh HAa HApYLIUTEIS
00513aHHOCTH JICHEKHOW KOMIICHCAIIMH YKa3aHHOTO BPE/a.

[Ipu omnpeneneHuu pa3MepoB KOMIIEHCALMA MOPAJIbHOTO Bpena Cyx
MPUHUMAET BO BHUMAaHUE CTENIEHb BUHBI HAPYIIUTEIS U UHBIC 3aCITyKUBAIOIIKE
BHUMaHusi oOctostenscTBa. Cya JOMKEH TakKe YYUTHIBaTh CTEMCHb
(GU3MYEeCKUX W HPABCTBEHHBIX CTPaJaHUi, CBS3aHHBIX C WHIUBUIYATbHBIMU
0COOCHHOCTSIMU TpaKIaHIHA, KOTOPOMY IMPUYHHEH BpE.

B n. 24 nocranosnenusa Ilnenyma BepxoBnoro Cyna Pocculickon
®enepanuu ot 11 nmexabps 2012 r. Ne 29 «O npumeHeHHH CylaMH HOPM
IPAXKIAHCKOTO  MPOILECCYaIbHOTO  3aKOHOJATENIbCTBA,  PETYJIHPYIOIINX
MPOU3BOJICTBO B CYA€ KAaCCAalMOHHOW WHCTAHIMW» pa3bsICHEHO, 4YTO IpH
PAacCCMOTPEHMHM KACCAIIMOHHBIX KaJOObl, TPEJACTABICHUS C JCJIOM CY/[
KACCallUOHHOM MHCTaHIIMM HE BIpaBE€ YCTAaHABIMBAaTh WJIM CUWTATH
JTIOKa3aHHBIMU OOCTOSITEILCTBA, KOTOPhIE HE OBLIM YCTAHOBJICHBI JHOO ObLIH
OTBEPrHYTHl CYJIOM NEpPBOM WJIM aNeJUIALMOHHOW HWHCTaHIUU, MpPeApelaTh
BOIIPOCBI O JOCTOBEPHOCTH WJIM HEJOCTOBEPHOCTH TOTO WM HMHOIO
JI0Ka3aTeNIbCTBA, IPEUMYILIECTBE OJJHUX JI0KA3ATENbCTB MEPE]l APYTUMHU, a TAKKE
HCCleIoBaTh HOBBIE JloKa3arenbeTBa (4. 2 cr. 390 T'TIK P®). BMmecte ¢ Tewm,
€CIM CYJOM KacCallMOHHOM WHCTaHIMM OyJIEeT YCTAHOBIJIEHO, 4YTO CYyJIaMH
nepBol M (WiIM) aneuSIIMOHHOM WHCTAaHUUM JOMYIIEHbl HApYLIEHUS HOPM
IpoliecCyalbHOrO TMpaBa NpPH HUCCIEAOBAHMM UM OLEHKE JI0Ka3aTelIbCTB,
npuBeAIIe K CyAeOHOM ommuOKe CyImEeCTBEHHOT0 U HEMPEeOo0JIMMOTO
xapakTepa (HampuMmep, CyJaeOHO€ IMMOCTAaHOBJICHUE B HApYyIICHHE TpeOoBaHUM
cT. 60 I'TIK P® ocHOBaHO Ha HEIOMYCTUMBIX OKA3aTEIIbCTBAX ), CYJl YIUTHIBACT
9TH  OOCTOSITENIbCTBA TMPU BBIHECEHHWH KACCAIIMOHHOTO TOCTaHOBJICHUS
(ompenenenus).

B cootBerctBum co ct. 67 I'TIK PO cyn olieHMBaeT AOKa3aTeNbCTBA IO
CBOEMY BHYTPEHHEMY YOEXKICHHIO0, OCHOBAHHOMY Ha BCECTOPOHHEM, MOJHOM,
OOBEKTMBHOM UM HEMNOCPEACTBEHHOM HCCIEJOBAaHUU HMEIOIIMXCS B Jelie
J0Ka3aTeabCTB (4. 1).

Pe3ynbTaThl OIIEHKH 10KA3aTENbCTB CyJ 00s3aH OTPa3uTh B PEIICHHUH, B
KOTOPOM TPHUBOJATCS MOTHBBI, IO KOTOPBIM OJHU JI0Ka3aTeIbCTBA MPUHSTHI B
KauecTBe CpelcTB OOOCHOBaHUSI BBIBOJIOB CyJa, IPYrHE J0Ka3aTelibCTBa
OTBEPTHYTHI CYJIOM, a TaK’K€ OCHOBAHHUS, IO KOTOPHIM OJTHUM JI0Ka3aTeIbCTBAM
OTJAaHO MPEANOYTSHHUE TIepe ApyrumMu (4. 4).

Yacteto 4 cr. 198 pgaHHOro KoJekca YCTAHOBJEHO, YTO B
MOTHUBHUPOBOYHOM YaCTH PEUICHUS Cy/1a IOJDKHBI OBITh YKa3aHbI OOCTOSITEILCTBA
Jiea, YCTAaHOBIIEHHBIE CYJIOM; JI0KAa3aTeNbCTBA, HA KOTOPBIX OCHOBAHbI BHIBOIbI
cyna 00 3Tux 0OCTOSITENBCTBAX; JOBOJBI, IO KOTOPBIM CYyJ OTBEPraeT Te€ WM
WHBIE JI0KA3aTENbCTBA; 3aKOHBI, KOTOPBIMHU PYKOBOJCTBOBAJICS CY.
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Cornacuo 4. 1 cT. 195 aToro xe Kojaekca perieHue cyja JO0JDKHO OBITh
3aKOHHBIM 1 000OCHOBAHHBIM.

Kak pa3zbsicieno B n. 3 nocrtaHoBieHus Ilnenyma BepxoBHoro Cyna
Poccuiickoii @eaeparuu ot 19 nexabpst 2003 1. Ne 23 «O cyneGHOM perieHun»,
pelieHue sBisieTcs: 000CHOBAaHHBIM TOT/A, KOT/Ia UMEIOIIME 3HAUCHUE JJIsl JIea
GbakThl  TOATBEPKACHBI  HMCCICIOBAHHBIMH  CYIOM  JOKAa3aTelIbCTBAMH,
YIOBIETBOPSIOMIMMA ~ TPEOOBaHUSAM 3aKOHA 00 WX OTHOCUMOCTH H
JOTTYCTUMOCTH, WU OOCTOATEIHCTBAMH, HE HYKTAIONIUMUCS B JOKA3bIBAHUH
(ct. 55, 59-61 u 67 ITIK P®), a taxke TOrma, KOrjaa OHO COJCPIKHT
MCUYEPIBIBAIONINE BHIBOBI CY/Ia, BHITEKAIOIIUE U3 YCTAHOBJIECHHBIX (haKTOB.

N3 npuBeneHHBIX TOJOXKECHUNW 3akOoHA W pa3zbsicHeHu [lnenyma
Bepxosuoro Cyna Poccuiickoii ®enepanyu cleayeT, 4TO CYJ OICHUBACT
JI0OKa3aTeIbCTBA W MX COBOKYITHOCTH IO CBOEMY BHYTPEHHEMY YOEXKICHUIO,
OJHAKO A3TO HE MPEAIOJIAaracT BO3MOXHOCTb OILICHKH CYJIOM JI0Ka3aTeJIbCTB
MIPOU3BOJILHO U B IPOTUBOPEYHUH C 3aKOHOM.

Pe3ynpraThl  OLIEHKM  JOKA3aTEIbCTB CyA  JOJDKEH  yKa3aThb B
MOTHBHUPOBOYHON YacTH CYJI€OHOIO MOCTAHOBJICHMS, B TOM YHUCJE JIOBOJbI MO
KOTOPBIM OH OTBEPracT T€ WA WHBIE JOKA3aTelIbCTBA WJIM OTAAET
MPEANOYTCHUE OJHUM J10KA3aTEIIbCTBAM NEPEN APYTUMMU.

JHanusie TpedboBanus B cuity 4. 1 ct. 328 ['TIK P® pacnpocTtpanstorcs u
Ha CY/]l aneJUISIIMOHHOW NHCTaHIIUU.

Kak cnenyeTr u3 mMarepuaiioB fesna v CyJaeOHbIX MOCTAHOBJICHUHN, BBIBOIBI
CyJa TEPBOM HMHCTAHIMH OCHOBAaHbl HAa HEMOCPEICTBEHHOM HCCIICIOBAHUU
JI0Ka3aTeIbCTB, B TOM YHCIIC OOBSICHEHHH CTOPOH U TTOKa3aHWM CBUIACTEIIS.

BuiBosbI cyia 00 OIleHKE T0Ka3aTeIbCTB U3JIOKEHBI B PEIICHUN CY/a.

Cyn anemisiuMOHHOM HMHCTaHIIMU MO MaTepuaiaM Jiejia caeian IpsiMo
MIPOTUBOIIOJIOKHBIN BBIBOJI O HEJOKAa3aHHOCTH (paKTa MPUUYMHEHHS OTBETUYUKOM
TEJIECHBIX MMOBPEKICHUMN UCTILY.

IIpu 5TOM B HapylleHHE MNPUBEACHHBIX BBIIIE HOPM IPOIECCYaTbHOTO
npaBa U pasbsicHeHnil 1Inenyma BepxoBaoro Cyna Poccutickoit @enepanuu cyn
aneJUISIIIMOHHON MHCTAHIIMK HE MPUBEJ HUKAKOTO OOOCHOBAHUSI TOMY, TIOUYEMY
OH OTBEpPr TMPUBEACHHBIE CYJIOM I[I€pBOM MHCTAHIMUA JOKA3aTelIbCTBA, B
YaCTHOCTU MEAUITMHCKUE TOKYMEHTBI, MOJITBEPKIatoue (pakT HATU4Ks TPaBM,
yIIMOOB, CCaJuH, W TOKa3aHHUS CBUJICTEIISA, MPSAMO YKAa3aBIIEro Ha HaHECEHUE
YAApOB UCTILY OTBETUYUKOM.

CynebHast kojuterusi 1O TpaxkigaHckuM jenam  BepxoBHoro Cyna
Poccuiickoit  ®eneparuu  TakkKe TpPU3HAJTA OMUMOOYHBIM  BBIBOJ CyJaa
aneJuUISIMUOHHON WHCTAHIIMUM O TOM, YTO HEBO3MOXHOCTb YCTAHOBUTH TOYHBIN
00bEM TEIICCHBIX MOBPEKICHHUH, NX XapaKTep M CTEICHD SBJISCTCS OCHOBAHUEM
JUISL OTKAa3a B UCKE O KOMITCHCALUH MOPAJIbHOTO BPEAA.

B nocranosnenun Ilnenyma BepxoBHoro Cyna Poccuiickoit ®enepanuu
oT 23 uroHs 2015 r. Ne 25 «O npuMeHeHUH CyJaMy HEKOTOPBIX IMOJIOKEHUN
pasnena | wactu mepBou I paxnanckoro koxaekca Poccuiickont dDenepanuny»
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Pa3bsACHEHO, YTO pa3Mep MOMJIEKAIUX BO3MELICHUIO YOBITKOB JOJKEH OBITH
YCTaHOBJIEH C Pa3yMHOHM CTeneHbro JocTtoBepHOCTH. Ilo cmbicay m. 1 cr. 15
'K P® B ynoBneTBopeHUHN TPEOOBAaHUS O BO3MEILIEHUN YOBITKOB HE MOKET OBITh
OTKa3aHO TOJILKO Ha TOM OCHOBAaHHWH, YTO UX TOYHBIM pa3MeEpP HEBO3MOKHO
YCTAaHOBUTH. B 3TOM ciiydae pasmep MNOMJIECKAIMMNX BO3MEIICHUIO YOBITKOB
ONpENENSIETCS CYAOM C YYETOM BCEX OOCTOSITENBCTB J€da, HUCXOId U3
INPUHLWIOB  CIPAaBEIJIMBOCTM M COPa3MEPHOCTH  OTBETCTBEHHOCTH
JONYIIEHHOMY HAPYLIEHHUIO.

[lo anamoruu ¢ HaHHBIM Pa3bSICHEHHEM OO0BEM NMPUUMHEHHBIX TEJIECHBIX
MOBPEXKIEHNNW, UX XAPAKTEP M CTENEHb TSHKECTHU JUIA pAa3peuieHus cropa o
B3bICKAHUN KOMIIEHCAI[UM MOPAJIBbHOTO BpPEAa TOXKE JIOJKHBI OBITh JTOKA3aHBI C
pPa3syMHOM CTENEHBIO JTOCTOBEPHOCTH, HEBO3MOKHOCTb YCTAHOBJIEHUS TOYHOIO
KOJIMYECTBA, XapaKTepPa U CTEIICHH TEJIECHBIX MOBPEKICHUN HE MOXKET SIBIIATHCS
OCHOBAHMEM JIJIS1 OTKAa3a B HCKE O BO3MEIICHUHM MOPAJIBHOTO BpEa.

Ceputasice Ha TO, 4YTO BOINPOC O NPUBJICYEHHH OTBETYMKA K
aMUHUCTPATUBHOW HWJIM YTOJIOBHOM OTBETCTBEHHOCTH HE pa3pellajcs, CynI
aneJUIILMOHHON MHCTAHUMU HE y4ell, YTO MPHUBJICYECHUE NPUUMHUTENS Bpeaa K
YKa3aHHBIM BHJAaM OTBETCTBEHHOCTH 3aKOHOM HE IPEAYCMOTPEHO B Ka4yeCTBE
0053aTENBHOTO YCIOBHS JI1 BO3MEIIECHHUS Bpela B TPAKJIAHCKOM MOPSIZIKE.

VYkazaHHbIe BbIllI€ TPEOOBAHUS 3aKOHA M Pa3bsICHEHUS, COIEpKaIIUecs B
nocta”oByiennu [nenyma BepxoBHoro Cyaa Poccuiickoit @enepannu, He ObLIH
YYTEHBI CYOM aNeUBIUOHHON MHCTAaHLUWUH INPU Pa3pelieHWHd JAHHOIO CIopa,
YTO MOBJIEKJIO BRIHECEHHE HE3aKOHHOTO Cy/1Ie0HOro akta 00 0TKa3e B HCKE.

Onpeoenenue Ne 18-KI'17-30

6. OTBeTCTBEHHOCTh 32 TOBpE:KAeHHEe TPAHCHOPTHOrO CPeICTBa B
pe3yJbTaTe ero Hae3Jga Ha BbIOOMHY B JOPOKHOM NOKPBITHM JIEKUT HA
OpPraHU3alMy, OTBETCTBEHHOMH 32 COAepKaHNe aBTOMOOMJIBHOM 10POrH.

Ilpu omnpenesieHun pa3Mepa Bpeaa HAJIM4YUE YMbICJA MJIM TPy0ou
HEOCTOPOKHOCTH B JICMCTBHUAAX IOTEPHEBIIEr0 I0Ka3bIBaeT JIHIIO,
NpUYMHUBLIEE Bpe.

A. oOpatuics B CyAd ¢ UCKOM K YNpPaBICHUIO aBTOMOOUJIBHBIX JOPOT O
BO3MEUICHUH yllep0a, COCIaBIIMCh Ha TO, YTO BO BpeMs yIpaBlICHUS
OpUHAUICKAIIMM €My aBTOMOOMWJIEM OH COBEpIIMJ Hae3l Ha MPEnsiTCTBUE
(BBIOOMHY), KOTOpOE HaXOAWJIOCh Ha Mpoe3kei uacTu Aoporu. B pesynbprate
JAHHOTO  JIOPOXHO-TPAHCIIOPTHOTO  MPOUCHIECTBUSI  aBTOMOOWIIIO  HCTIA
IIPUYMHEHBl 3HAYMTEJIBHBIE MEXaHWYeCKHe mnoBpexacHus. [lo MHeHuro ucrtuna
IPUYMHEHHBIN yIIEepO MOJJIEKUT B3bICKAHUIO C YIPABJICHUS ABTOMOOWIIBHBIX
JI0pOr, TOCKOJbKY OTBETYMKOM B HapylleHHE TpeOOBaHUI 3aKOHAa He Oblia
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oOecrieyeHa O€30MACHOCTh JOPOKHOTO JBMKEHHUS HA aBTOJIOPOre MECTHOIO
3HAYEHHUS B IPaHUIAX TOPOJICKOTO OKpyTa.

PemenueM cypia nepBoi MHCTAHIIMU, OCTABIIEHHBIM 0€3 U3MEHEHUS CY/I0M
aneJUILMOHHON MHCTaHIMH, B YIOBJIETBOPEHUH HCKa OTKA3aHO.

CynebHast kojuierusi 1O TrpaxiaaHckuMm gaenam  BepxoshHoro Cyna
Poccuiickoii ®enepanum He corjlacujach C BBIHECEHHBIMH CYJIE€OHBIMU
MOCTAHOBJICHUSIMU 1O CJIEAYIOIIUM OCHOBAHUSIM.

Cormacuo n. 1 cr. 1064 I'K P® Bpen, npuuMHEHHBIH JUYHOCTH WIIU
UMYILECTBY Tpa)KJaHWHA, a TakKXke Bpeld, MPUYMHEHHBI HMYLIECTBY
IOPUIUYECKOTO JIMLA, TOJJIEKHUT BO3MEIICHUI0 B TIOJHOM OOBEME JIULIOM,
IPUYUHHUBIINM BPELI.

JIuo, npuYMHUBILEE BpEl, OCBOOOXKAAETCA OT BO3MELICHUS BpeJa, €Ciu
JOKXKET, YTO Bpel MPUYUHEH He 1o ero BuHe (1. 2 cT. 1064 'K PD).

CyaoM aneusiiMOHHOM MHCTaHUMU YCTAHOBIIEHO, 4YTO JOPOXKHO-
TPAHCIIOPTHOE  TPOUCIIECTBUE C  ydyacTUEM aBTOMOOWIS HUCTHA W,
COOTBETCTBEHHO, MIPUUMHEHUE ylIepOa BOZHUKIO B CBSA3HM C HA€3[0M MallUHBI
Ha BBIOOMHY B JOpPOXHOM TIOKPBITUM C pa3MepamH, MPEeBbIIIAIOIUMU
MPEJICIIBHO JIOMYCTUMBIE: JIJIMHA MOBPEXIACHUS cocTaBiseT 15,3 M, mmpuHa —
1,8 ™, rmy6una — 0,26 m.

Cornacuo nm. 3.1.1, 3.1.2 TOCT P 50597-93 «ABTOMOOUIIBHBIE TOPOTH U
ynuibl. TpeOoBaHHA K HKCIUTYTAIIMOHHOMY COCTOSIHUIO, JTONMYCTUMOMY IO
yCIIOBUSIM oOecniedeHusi Oe30MaCHOCTH JOPOKHOTO JABMKEHUS» IMOKPBITHE
MPOE3KEN YacTh HE JAOHKHO MMETh MPOCAN0K, BHIOOWH, WHBIX MOBPEXKACHUIM,
3aTPyIHSIONMX ABUKEHUE TPAHCIIOPTHBIX CPEICTB C paspelieHHon [Ipasuiamu
JOPO’KHOTO ~ JABMXKEHHMSI CKOpoCThblO. IIpenenbHble pa3smepbl  OTAEIBHBIX
MPOCAIOK, BHIOOMH HE JOJDKHBI MPEBBIIATh: MO JIMHE — 15 cM, 1O MUpUHE —
60 cM, o rimyouHe — 5 cm.

Hapymenue tpeboBanuit 'OCT ycranoBnensl wunHcnekropom JIIC,
KOTOpPhIM OblJJa COCTAaBJIEHa CXE€Ma MeCTa IPOUCHIECTBUS C YyKa3aHUEM
NOBPEXJICHUSA TOKPBITHS, K MaTepuajaM Jeja MnpujoxkeHa Qororpadus
MOBPEXICHUS MMOKPBITHSI.

[TocTanoBnenremM 1o neny o0 aAMUHUCTPATUBHOM MpaBOHAPYLICHUU
yIpaBJICHHE aBTOMOOMIBHBIX JOPOT (OTBETUYHK IO JIeNly) MPU3HAHO BUHOBHBIM B
COBEpILIECHUN aJMUHUCTPATUBHOTO IMPaBOHAPYLIEHUS, MPEAYyCMOTPEHHOIO
cT. 12.34 KoAIl P®, u Ha3zHaueHO aAMUHUCTPATUBHOE B3BICKAHUE B BHJIEC
aIMUHUCTpAaTUBHOrO 1Tpada. JlaHHOE TOCTaHOBJIIEHHE OTBETYUKOM HE
00KaJI0BAJIOCh M BCTYIWJIO B 3aKOHHYIO CHUITY.

VYkazanHble ()akTbl OBLIM YCTAHOBJIEHBI CYJOM U CBUIETEIBCTBYIOT O
HEHAJUIeKaIEM COJIepKAaHUU JTOPOTH OTBETUUKOM.

Takum o00pa3oM, cyd BTOpPOM MHCTAHIIMM YCTAaHOBMJI HalM4HMe BCEX
OOCTOATENBCTB, COBOKYIMHOCTb KOTOPBIX MpEANojaraeT BO3JOXKEHHE Ha
OTBETYMKA O0S3aHHOCTH BO3MECTUTH MPUUMHEHHBINA BPE/ UCTILY.
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OTtka3piBasi B YJOBJIETBOPEHUM HCKa, CyJ amneJUIAIUOHHON WHCTaHIIUU
(dbaKkTHUYeCKM HE OCHOBBIBAJICS HA TOM, 4YTO HE JI0OKa3aHbl OOCTOSITENIbCTBA,
nepeuncieHubie B cr. 1064 T'K PO, a ucxoaun W3 HaIMYMUS OCHOBAHMWIA,
npexycMoTpeHHblx cT. 1083 manHOrO KOAekca Mg OTKa3a BO B3BICKAHHH
ymiepOa.

Cormacao cr. 1083 I'K P® Bpen, BO3HMKIIMI BCIEICTBHE yMbICIA
MOTEPIIEBIIET0, BO3MEIICHUIO HE NOMIEKUT. Ecnu rpydas HEOCTOPOXKHOCTb
CaMOro MOTEPHEBLIEr0 COJAEKUCTBOBAJIA BO3HUKHOBEHUIO WM YBEIUYEHUIO
Bpe/la, B 3aBUCUMOCTH OT CTEIEHU BHMHBI MOTEPIEBIIETO U MPUUYUHUTENS Bpeaa
pa3Mep BO3MEILEHUS TOJKEH ObITh YMEHBLIEH.

[Io cmbicny mNOpUBEICHHOW TPABOBOW HOPMBI, OOS3aHHOCTH IO
JIOKa3bIBAHUIO B  JICHCTBUSX  MOTEPIEBIIETO  yMbICIA WU  TIpyOoit
HEOCTOPOKHOCTH, COACHCTBOBABIIMX BO3HUKHOBEHUIO WIIM YMEHBIICHUIO
BpeE/la, BO3JIAraeTcsl Ha MPUYMHUTEIA BpeAa, 0 JAHHOMY JENIy — Ha YIIPABIICHHE
aBTOMOOUJILHBIX JJOPOT.

Onnako B HapymeHue mnosoxeHuil ct. 56 I'TIK P® cyn Bozmoxun
00s13aHHOCTh JI0Ka3aThb OTCYTCTBHME BHHOBHBIX JEHCTBUU Ha A., 4yeM ObLIO
JOMYUIEHO CYIIECTBEHHOE HAPYIICHHE HOPM MPOLECCYATIbHOTO MpaBa, KOTOPOE
NOBJIMSJIO Ha HCXOA Jerna M 0e3 YCTpaHEHHs KOTOPOr0 HEBO3MOXKHBI
BOCCTAaHOBJICHHUE W 3alllUTa HAPYLIEHHBIX MPaB, CBOOO U 3aKOHHBIX MHTEPECOB,
a TaKXe 3alUTa OXPaHIEMbIX 3aKOHOM ITyOJIMYHBIX HUHTEPECOB.

Onpeoenenue Ne 18-KI'17-166

/. PernoHAJIbHBII ONEPATOP, KaK 3aKa34uK padoT Ha mNpoBeJeHHe
KANMTAJbHOT0 PEeMOHTA 00IIero MMyHecTBa B MHOITOKBAPTHPHOM JI0Me,
HeceT nepej COOCTBEeHHMKAMU MOMeENIeHUii B TAKOM /I0Me OTBETCTBEHHOCTh
3a IOCJEICTBHSI HEHCIOJHEHHS] WJIM HEHAIeKalero HCIOJHECHHUS
00513aTe/ILCTB TPHUBJIEYEHHBIMM UM TOAPSJAHBIMU OPraHU3alUsIMH B
COOTBETCTBUM C IPUHIIAIIOM IOJIHOTO BO3MelleHus1 yObITKOB.

OTBETCTBEHHOCTb PErMOHAJBHOIO0 OlepaTropa 3a NpPUYUHEHHE
COOCTBEHHUKY TMOMEIIeHUs1 B MHOINOKBAPTHPHOM J0Me YOBITKOB B
pe3yjbTare HEHCIOJHEHUS WM HEHAJIeKallero MCIOJHEHUs UM CBOMX
00513aTeJILCTB HE OrPAHMYMBAETCH Pa3MepOM B3HOCOB HAa KaNUTAJIbHBIH
PEMOHT, BHECEHHBIX 3TUM COOCTBEHHHUKOM.

JI. oOparunacb B cyd C HCKOM K (OHAY KamMTaJbHOTO pPEMOHTA
MHOTOKBAapPTHPHBIX JOMOB O BO3MEILEHUU MPUUMHEHHOTO yliepOa, MOTUBHUPYSI
CBOU TpeOOBaHUS TE€M, YTO IMPH MPOBEICHUU KalUTAJIbHOTO PEMOHTa KpPOBIIU
J0OMa TPOU30IUIA MPOTEYKa BBINABIIMX  aTMOC(HEPHBIX  OCAIKOB B
NpPUHAAISKAIEM HCTIy Ha MpaBe COOCTBEHHOCTH YKWJIOM MOMEIICHUHU, O YeM
COCTaBJIEHbl KOMHCCHOHHBIE AaKThl, KOTOPBIMU MOJTBEPKAACTCS, YTO 3aJIHB
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KBapTUphl TPOU30IIENT BO BpeMsl BbINAJACHUS aTMOCHEPHBIX OCAJIKOB B
pe3ynbTaTe MPOBOAUMBIX padOT MO KAMUTAILHOMY PEMOHTY KPOBIIH.

CornachHo 3aKITFOUYCHUIO JKcHepTa CTOMMOCTh PEMOHTHO-
BOCCTAHOBUTEIBHBIX Pa0b0OT B KBapTHUpe HCTIA cocTaBiusieT 68 394 pyo.,
CTOMMOCTh JKCHEepTHBIX ycayr coctaBuiaa 8000 py06. OTBeTdyMK OTKa3zal B
YIOBIETBOPEHUN TPEOOBAHWU MCTIIAa O BO3MEIICHWHM MaTepUAILHOTO yiepoa,
MOTUBHUPYS TEM, UYTO 3aJUBbl KBAPTHUPHI MPOM3OILIM MO BUHE MOAPSIHOU
OpraHu3alud, KOTOpas U JOJDKHA BO3MECTUTH JI. mpuunHEeHHBIH yiepo.

Ccbinasce Ha 4. 6 cr. 182 XKK P®, JI. npocuina B3bICKATh C OTBETYMKA B
CYET BO3MEIICHUSI MaTepuaabHoro ymiepoa 68 394 py0., cyaeOHbIe pacxoabl 3a
COCTaBJICHHE aKkTa ocMoTpa B pazmepe 200 pyO., oruiaty TenerpaMmbl O BEI30BE
Ha ocMOTp B pasmepe 405 py0. 40 kor., omjiaTy yciIyr JKCIepTa B pa3Mepe
8000 py®6.

Pazpemas ciop u ynoBIETBOpSIS UCK, CY]l MIEPBOM MHCTAHLIMM MPHILIEI K
BBIBOJly O TOM, YTO OTBETCTBEHHOCTh 3a IOCIEACTBHS HEUCIIOJHEHUS WIIH
HEHAJUISKAIEr0 HCIOIHEHUST 00s3aTeIbCTB IO MPOBEACHHUIO KAMUTAIBHOTO
pEMOHTa TMOAPSAHBIMU OpPraHU3AlMSIMH, MPUBICYCHHBIMU PETHOHAIBHBIM
OmepaTopoM, Mepel COOCTBEHHHMKAMHM IOMEIICHUH B CHJIy 3aKOHAa HECeT
peruoHaNbHBI  omepaTop — (QOHA  KamUTaJIbHOIO  PEMOHTA  KHJIBIX
MHOTOKBApTUPHBIX JJOMOB, B CBSI3U C YE€M B3BICKAJ C OTBETUYMKA B MOJIb3Yy UCTIIA
B CUET BO3MEIICHUS NPUYMHEHHOIO MOJPSTYMKOM MaTepUabHOTO yiepoa
68 394 pyo.

Cyn aneursiIMOHHOW WHCTAaHLIMHM, W3MEHSAS pEIIEHUE Ccyla IepBOU
WHCTAHIMU, PYKOBOACTBYSCH 4. 5 cr. 178, cT. 188 XK P®, ykazan Ha TO, 4TO
yOBITKH, MPUYNHEHHBIE COOCTBEHHHUKAM MOMEIIEHUH B MHOTOKBAPTUPHOM JIOME
B pe3yJbTaTe HEUCIOJHEHUs (HEHAIJIEXKAIIEeTr0 HWCIIOJHEHHS) PEerHOHATbHBIM
OIEpaTOpPOM CBOMX JOTOBOPHBIX O0S3aTENbCTB, MOJIEKAT BO3MEIICHUIO B
pa3Mepe BHECEHHBIX B3HOCOB Ha KalUTAJIbHBIA PEMOHT B COOTBETCTBHUH C
rPAKIAHCKAM  3aKOHOJATEIbCTBOM,  OTBETCTBEHHOCTh  PETHOHAJIBHOTO
oriepaTopa Mo BO3MEIICHUIO TaKUX YOBITKOB SIBJISIETCS OTPAHUUYEHHOM, B MOJIB3Y
HCTIA TOJUICKUT B3BICKAHUIO YIIEPO TOJBKO B pa3Mepe BHECEHHBIX HCTIIOM
B3HOCOB Ha KalUTaJbHBIA peMOHT 3a nepuoj ¢ 1 centsaops 2014 r. no 14 urons
2016 r. B cymme 5518 py6. 80 kor.

CynebHast kojutlerusi 1O TpaxaaHckuMm jaenam  BepxoBHoro Cyna
Poccuiickon @enepanyu OTMEHWIIA ANIEJUIALMOHHOE ONPEACIICHUE U OCTaBUJIa B
CUJIe pelIeHre Cy/ia IEPBOM MHCTAHIIUU, YKa3aB CJIEIyIOLIEe.

[IpaBoBO€ peryaMpoBaHHE JESITEIBHOCTH PETHOHAIBHBIX ONEpPaTOpPOB,
HaIpaBJIeHHOE Ha 00ECTeUeHHe TMPOBEICHUS KalUTaIbHOTO PEMOHTa OOIIero
MMYILIECTBA B MHOTOKBapTHUPHBIX J0Max, ycraHoBJieHO XK P®. ®dynkuuum
peruoHanbHOro oneparopa onpeaeneHsl B cT. 180 KK PO.

B mensx oOecrieuenus okazaHusi yciuyr W (WIH) BBITIOJIHEHHS] pabOT IO
KaUTATIbHOMY PEMOHTY OOIIEro WMYIECTBA B MHOTOKBAPTHPHOM JIOME
pEervuoHaNbHbIN onepaTop 00s13aH, B YaCTHOCTH, IPUBJICUD /ISl OKa3aHUs YCIYT U
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(WJ1K) BBITIOJIHEHMS PA0OT MO KANMUTAILHOMY PEMOHTY MOJAPSIHbIE OpraHU3aluu
M 3aKIIOYUTh C HHUMHU OT CBOEr0 HMMEHH COOTBETCTBYIOIIHME JOTOBOPBHI,
KOHTPOJMPOBATh KAYECTBO M CPOKH OKA3aHUs YCIYT U (MJIM) BBITIOJHEHUS padoT
NOAPSIAHBIMU OPTAaHU3ALMSIMUA U COOTBETCTBUE TaKUX YyCJayr W (uiau) padoT
TpeOOBaHUSM TMPOCKTHON JTOKYMEHTAIUU; OCYIIECTBUTh MPUEMKY OKa3aHHBIX
yCIyT U (MJTK) BBITTOJIHEHHBIX padot (. 3, 4, 5 4. 2 c1. 182 )KK P®D).

OTBETCTBEHHOCTh 3a HEHUCIOJHEHUE WM HEHAAJeXallee HCIOJTHEHUE
pPErHOHAJIBHBIM ONEPAaTOPOM Mepe]] COOCTBEHHUKAMH CBOUX O0O0s3aTEIbCTB,
MPEAYyCMOTPEHHBIX 3aKOHOM, ycTaHOBjIeHa 4. 5 ¢T. 178 mu. 1 c1. 188 KK PD.

Cornacno 4. 5 cr. 178 KK P® yObITKH, TPUYMHEHHBIE COOCTBEHHUKAM
NIOMEIICHUI B MHOTIOKBAapTUPHBIX JIOMax B PE3yJlbTaTe HEHUCIOJHEHUS WIH
HEHA/JISKAILEro UCIOJHEHHS pErMOHAIbHBIM ONIEPATOPOM CBOMX 00S3aTENBCTB,
NIOJJIEKAT BO3MEIICHUI0 B pa3Mepe BHECEHHBIX B3HOCOB HA KallUTaJIbHBIN
PEMOHT B COOTBETCTBHH C I'PAKJAHCKUM 3aKOHOJATEIHCTBOM.

B coorBerctBun ¢ 4. 1 ct. 188 XK P® yObITKH, NpUYMHEHHBIC
COOCTBEHHMKaM IIOMELIEHUII B MHOTOKBapTUPHBIX JOMax B pE3yJbTaTe
HEUCITOJIHEHMSI WM HEHAJUJIEKAILETO0 MCIOJHEHHS] PErMOHAJIBHBIM ONEPATOPOM
CBOMX 00S3aTENbCTB B COOTBETCTBUMU C JAHHBIM KOAEKCOM W NPHUHATHIMU B
COOTBETCTBUM C HUM 3aKOHaMH cyObeKTOB Poccuiickoit denepanuu, noajiexar
BO3MEILIEHHUIO B COOTBETCTBHH C IPAKIAHCKUM 3aKOHOAATEIbCTBOM.

Bmectre ¢ tem 4. 6 cr. 182 XK P® ycraHoBieHa OTBETCTBEHHOCTH
pPErMOHAJBLHOTO  OmNeparopa 3a  JEWCTBUS  MPUBJICYEHHOTO UM JUIS
OCYUIECTBJIEHUS KalIUTAIbHOTO PEMOHTA MOAPATUNKA.

B coOTBETCTBMM C TOJNIOKEHUAMU JTAHHOM HOPMBI PETHOHAIBHBIN
orepaTop mnepes; COOCTBEHHHMKaMU MOMEIIEHUH B MHOTOKBAPTHUPHOM JIOME,
dopMmupyromumMu  (GOHA KaNUTAJIBHOTO PEMOHTa HAa CUYETE PETHOHAIBHOTO
OIlepaTopa, HECET OTBETCTBEHHOCTh 3a IIOCJIEJICTBHMS HEUCHOJHEHUS WIN
HEHA/JIS)KAILEr0 HCIOJHEHUS 0053aTeNbCTB IO TMPOBEACHUIO KAaMUTAJIbHOTO
pPEMOHTAa TMOAPSIHBIMUA OpPraHU3ALMIMH, TPUBICYEHHBIMU PErMOHAIBHBIM
OTEePaTOPOM.

W3 npuBeAeHHBIX BbIIIE HOPM TMpaBa CIEAYeT, YTO IKUJIMIIHBIM
3aKOHOJATEIbCTBOM  YCTAaHOBJIEHbl  pa3Hble  BUABl  OTBETCTBEHHOCTH
pPErMOHaNbLHOTO  omeparopa  Mepes  COOCTBEHHUKAaMU  TOMEIICHWA B
MHOTOKBapTUPHOM  JIOM€: OTBETCTBEHHOCTb 3@ HEHUCIOJHEHUE CBOUX
o0s3aTenbeTB (4. 5 cr. 178, 4. 1 c1. 188 KK P®), npu KkoTOpOil pernoHasbHbIM
OIepaTop OTBEYAET 3a COOCTBEHHOE MPOTUBONPABHOE MOBEACHUE KaK CTOPOHA,
HapylMBIas  o0sA3aTeNbCTBO, W OTBETCTBEHHOCTh  3a  IOCIJIEICTBUS
HEUCTIOJHEHHUs] WM  HEHAJJIekKAIIero  HCIOJHEHUs  0053aTelbCTB 110
IPOBEICHUIO  KAalUTAIBHOIO  PEMOHTAa  MOAPSAHBIMH  OpraHU3aLUsMM,
IIPUBJICYCHHBIMU PETHOHAIBHBIM orepatopoM (4. 6 cr. 182 KK P®), npu
KOTOPOHM B CHIIy MPSIMOTO yKa3aHUsl B 3aKOHE OTBETCTBEHHOCTh PETMOHAIBHOIO
ormepatopa BO3HHMKAeT 3a JaelcTBusi (Oe3deiicTBHME) TpPEThUX JIUI, HE
SBJISIFOIINXCSI CTOPOHOM 0053aTENbCTBA, BO3HUKAIOIIETO MEXAY PErMOHAIbHBIM
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OIEepaTopoM U COOCTBEHHHKAMU IMOMENICHUN NpHU OpraHu3aiuv MpOBEICHUS
KalMTAJIbHOI'O PEMOHTA 00I1IeT0 UMYIIECTBA JOMA.

B cootBerctBuu ¢ nonoxenusimMu 11. 1 ¢t. 9 'K P®, yctaHnaBiuBaromiero,
YTO TPAXKAAHE U IOPUANYECKUE JUILA 10 CBOEMY YCMOTPEHHIO OCYLIECTBISIOT
MpUHAJJICKAIIIE UM TPaKIaHCKUE TIPpaBa, BEIOOP OJHOTO U3 MPETyCMOTPEHHBIX
3aKOHOM CIIOCOOOB 3alTUThHI HAPYIICHHOTO TPaBa MPUHAIJICKUT TOMY JIUILY, Ybe
IIPaBO HAPYIIECHO.

Kak BuIHO M3 MarepualioB Jiejia, CIIOp BO3HUK IO BOMPOCY BO3JIOKEHHUS
OTBETCTBEHHOCTHM Ha PETHOHAIBLHOTO oOmeparopa 3a JEHUCTBUS MOAPSATHON
OpraHu3alliy, HEHAJIeKAIMUM 00pa3oM UCIOJIHUBIIEH 0043aTEeNbCTBO IO
MPOBEJACHUIO KAMUTAIBHOTO PEMOHTA KPOBJIM CIOPHOTO JOMa. Y CTaHOBJICHUE
OTBETCTBEHHOCTH (DOHJa 3a HEUCIIOJIHEHHE B3SITBIX Ha ce0si 0053aTeNbCTB
MPEAMETOM CIIOpa HE SIBISJIOCH, BBIACHEHWE JAHHOIO BOIpPOCA B IPEIMET
JIOKA3bIBaHUS TI0 HACTOSIIIIEMY JIENTy HE BXOAUIIO.

[Ipu Takux 006CTOATENHCTBAX BBHIBOJIBI CY/Ia aNleUISIIMOHHON WHCTAHIIUU O
MPUMEHEHUU K BO3ZHHKIIEMY CIopy HOpM 4. 5 cT. 178, u. 1 cT. 188 XKK PO,
MpeayCMaTPUBAIONIUX OTBETCTBEHHOCTh PETUOHAILHOIO oOlleparopa Nepea
COOCTBEHHUKAaMH MOMEIICHU MHOTOKBAPTUPHOTO J0Ma 3a HEUCIIOTHEHUE WIIU
HEHaJIJIeXalee UCIOJIHEHUE CBOUX 0053aTeNIbCTB, SIBISIOTCS HEMPaBUIbHBIMH,
OCHOBaHHBIMU Ha OITMOOYHOM TOJKOBAaHUU HOPM MaTepUaIbLHOIO MpaBa.

Yro kacaeTcs onpeneneHus: 00beMa 0TBETCTBEHHOCTHU MPU NPUMEHEHUU K
CIIOPHBIM TpaBoOTHOWIEHUsM 4. 6 cT. 182 KK P®, To B maHHOM ciy4ae
HEOOXOJIMMO HCXOAUTh W3 OOIIMX MpaBWJ OTBETCTBEHHOCTU JOJDKHUKA IO
00s3aTeNbCTBAM, YCTaHOBIEHHBIX TII. 25 ['K PO.

Cornacuo ct. 15, 393, 400 'K P® yOBITKM NOKHBI BO3MEIIATHCS B
MOJIHOM O00BEME, €CIIM TIPABO Ha TOJHOE BO3MEIICHUE YOBITKOB HE OTPAHUYCHO
3aKOHOM WJIU JIOTOBOPOM (OTpaHUYEHHAass OTBETCTBEHHOCTB ).

ITockonbky 4. 6 cr. 182 KK P® orpanuyeHue OTBETCTBEHHOCTH
pPErMOHANIBHOTO  oOmeparopa  3a  MOCJHEACTBUS  HEHCIOJHEHUS  WIH
HEHaJIJIeXKAIEro HMCIOJHEHUs 0053aTeIbCTB MO MPOBEJACHUIO KalmUTaIbHOIO
PEMOHTa TOJPSIHBIMUA OpTraHU3alUsIMHU, TPUBJICUYEHHBIMU PETHOHAIBHBIM
OTNEpPaTOpPOM, HE YCTAHOBJIEHO, PETMOHATIBHBIA ONEpaTOp OTBEYAET 3a ACHCTBUSA
NOAPSIAHOM  OpraHM3alluM  Tepes] COOCTBEHHHUKAMHU B  COOTBETCTBUU C
MPUHIIUIIOM TOJTHOTO BO3MEIIEHUS YOBITKOB.

C y4eToM H3JI0)KEHHBIX BBIIIE 00CTOSTEIBCTB MPABOBBIX OCHOBAHUM JIJIst
OTMEHBI PEILICHUs CyJla TIEPBOM MHCTAHIIMM Y Cy/a aneJUISIIMOHHON MHCTaHIIUU
HE UMEJIOCh.

Cynebnas koyieruss 1O TrpaxkaaHckuMm nenam  BepxoBaoro Cyna
Poccuiickonn ®@enepanuu, OTMEHSS aneUIIHMOHHOE ONPENAECIICHUE U OCTaBJISIS B
CWJIE pelIeHHe CyJa MepBOM WHCTAHIMHU, TakkKe oOpaTuia BHUMAaHHE Ha
HEMPaBWIbHOE TOJIKOBAHHE W MPUMEHEHUE CYAOM aleJUISIUOHHON MHCTAHIIUU
nosioxkeHuit 4. 5 cr. 178 KK P® B OTHOUIEHMM yKa3aHUS Ha BO3MOXHOCTb
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B3BICKAHUSI C PETHOHAIBHOTO oOllepaTopa YOBITKOB TOJIBKO B Tpenenax
BHECEHHBIX HCTIIOM B3HOCOB Ha KalUTaJIbHbII PEMOHT.

B u. 5 cr. 178 XK P® ycraHoBiaeHO, 4TO YOBITKH, NMPUUYUHCHHBIC
COOCTBEHHMKAaM IIOMEUIEHUA B MHOTOKBApTUPHBIX JIOMax B pe3yibTaTe
HEHCIIOJHEHMS] WA HEHAJUJICKAIIEr0 MCIOIHEHNs PErMOHAIBHBIM OIIEPaTOPOM
CBOMX 00s3aT€IBCTB, MOJJIEKAT BO3MELICHUIO B pa3Mepe BHECEHHBIX B3HOCOB
Ha KalUTAJIBHBII PEMOHT B COOTBETCTBUM C IPa’kIaHCKUM 3aKOHOIATEIbCTBOM.

Kak BHIHO W3 comepkaHus IPUBEICHHOW IIPAaBOBOW HOPMBI, B HEMU
OTCYTCTBYET YKa3aHHWE Ha OIPAHWYECHHE OTBETCTBEHHOCTH PETMOHAJIBHOIO
OlepaTopa BHECEHHbIMM B3HOCAMM HA KalHUTAJIbHBIA PEMOHT OJHOIO
COOCTBEHHHMKA, Iepe]] KOTOPbIM Yy PErHOHaJIbHOIO OIEpaTopa BO3HUKAET
00513aHHOCTb 110 BO3MEIICHHUIO YOBITKOB.

Cornacuo 4. 1 ct. 179 KK P® mmyiiecTBO pernoHaJbHOrO OIepaTopa
dopMupyetcs 3a cuer: 1) B3HOCOB yupeauTens; 2) IulaTexeil cOOCTBEHHUKOB
MOMEIICHH B MHOTOKBapTUPHBIX  JOMax, (opmMupyromux  (QOHJIbI
KallMTaJIbHOI'O PEMOHTA Ha CYETE, CYETAX PETMOHAIBLHOTO ONEpaTropa; 3) Apyrux
HE 3alpelIeHHbIX 3aKOHOM HCTOYHHUKOB.

B yu. 2 u 3 ct. 179 7KK P® 3akperuieHo, 4T0O UMYIIECTBO PETHOHAIBHOTO
orepaTropa MCHOJIb3yeTCd JJIg BBINOJHEHHS €ro (QyHKUUA B TMOPSIKE,
yctaHoBlIecHHOM KK P® ¥ WHBIMM HOPMATHBHBIMU IPAaBOBBIMM aKTAMH
Poccuiickon denepanyu u npuHUMaeMbIMU B cOOTBETCTBUU € JKK P® 3akoHOM
cyosekta Poccuiickoil ®denepauui M WHBIMU HOPMATUBHBIMH IPABOBBIMU
aktamu cyobekTa Poccuiickoit @enepanuu.

[TockonbKy HMMYIIECTBO PETMOHAIBHOTO oOmepaTropa (OpMUpPYETCS U3
pa3JIMYHBIX HUCTOYHUKOB, 4. 5 cT. 178 XK PO koHkperusupyercsi BUL
UMyIllecTBa (BHECEHHBIE B3HOCHI Ha KallMTaJIbHBIM PEMOHT, TO €CTh IIATEXKHU
BCEX COOCTBEHHUKOB TIIOMEIICHUH B MHOTOKBAPTHUPHBIX J0Max B (oHA
KallUTAIBHOIO PEMOHTA), 3a CYET M B IpeAesiax KOTOPOro MCIOJIHAETCS
00513aHHOCTh PETHOHAJIBHOTO OlepaTopa IO BO3MELIEHUIO YOBITKOB IMpH
HEUCITOJIHEHUH UM CBOMX 00S3aTENbCTB Mepe]l COOCTBEHHUKAMHU.

Takol nNOAXOH COTJIACYETCS C MPUHLMUIIAMH, JIEKAUIUMU B OCHOBE
(GYHKUMOHUPOBAHUS  LIEHTPAIM30BAHHOM  CHUCTEMBl  aKKyMYJIUPOBAHUS
HAKOIJIEHUH Ha KallUTaJIbHbBIA PEMOHT OOIIEro UMYIIECTBA B MHOTOKBAPTUPHBIX
JoMax, MPU3BAHHON O0ecHeuYuTh COBMECTHOE YYacTHE BCEX COOCTBEHHUKOB
MOMEIICHUI ATUX JIOMOB B CO3/IaHUU (PUHAHCOBOW OCHOBBI JIJIsl OCYILIECTBIICHUS
KalMUTAJIbHOIO PEMOHTA, a HE pe3epBUPOBAHME JCHEKHBIX CpPEJICTB B
OTHOILIEHUH KaXJI0r0 KOHKPETHOTO COOCTBEHHUKA B OTJEIBHOCTH.

Onpeoenenue Ne 6-KI'17-4
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Paspewenue cnopog o pazoene umyuyecmea cynpyz2o6

8. 3eMeJIbHBIA Y4YacTOK, NMpPeAoCTABJEHHbIH 0eCIJIaTHO OJHOMY M3
CyIpyroB BO BpemMsi 0Opaka Ha OCHOBaAaHHM aKTa OpPraHa MeCTHOIO
CaMOYINIPABJIEHUSA, MOJJIEKUT BKJIIYEHUI) B COCTaB 001Lero MMYyNIeCTBa,
MOJJIeXKAIIEro pa3jiesly Mexay Cynnpyramm.

K.H. o6parunace B cyn ¢ uckom k K.C. o pactopxkenuu Opaka, paszaeie
COBMECTHO H@XUTOIO HMMYILIECTBA B PAaBHBIX JOJAX, CChUIAACH HA TO, YTO C
1984 rona coctouT B Opake ¢ OTBETYMKOM, CEMEUHBIE OTHOIICHHUSI MEXKIY HUMU
npekpamensl 23 wuwions 2008 r. B mepuon Opaka CTOpOHaMH HaXKUTO
IIOUIEKALLIEE pa3/ielly UMYILECTBO, COCTOAILEE U3 IBYX 3€MEJbHBIX Y4AaCTKOB,
TpPaKTOpa, CHEroXo/Aa, HEJOCTPOCHHOTO JKWJIOTO JOMa, aBTOMOOWIS U
WHIUBUYAJIBHOTO KHUJIOTO JIOMa.

Pemenunem cyna, ocraBieHHbIM 0€3 M3MEHEHMs aleJUISIUOHHBIM
OIpe/ieNIeHuEeM, UCKOBbIE TPEOOBaHUS YIOBIETBOPEHbI YacTUYHO. bpak mexny
ctopoHamu pactopruyT. 3a K.H. u K.C. npuszHano mnpaBo COOCTBEHHOCTH
Ka)KJIOTO Ha 2 JOJU B MpaBe COOCTBEHHOCTU HA WHJMBHIYAIbHBINA KHIIOH TOM.
B ya0BII€TBOpEHUN UHBIX UCKOBBIX TPEOOBAaHUIN OTKAa3aHO.

OtkaszpiBass K.H. B ynoBieTBopeHHH TpeOOBaHUN O paszzesie CIOPHBIX
3€MEJIbHBIX YYacCTKOB, CyJ MCXOOWJ M3 TOr0, 4YTO JaHHbIE OOBEKTHI
HEJIBXKMMOCTH B CUJTY TI0J103KeHHH 1. 2 ¢T. 36 CK P® He oTHOCATCS K 001IeMy
UMYILIECTBY CYNPYroB, MOcKoJabKy nosydeHsl K.C. mo 6e3B03Me3/1HOM CelKe.

Cynebnas koyuierus 1O TrpaxnaHckum naenam BepxoHoro Cyna
Poccuiickonn @enepanuu Npu3Haiga, 4YTO TAKOW BBIBOJ CAEIAaH CyJIaMH C
CYILECTBEHHBIM HapYyIIEHHEM HOPM MaTEpUAILHOTO IIPaBa.

[Tonoxenusimu ct. 34 CK PO u ct. 256 T'K P® npexycmorpeHo, 4To
COBMECTHasi COOCTBEHHOCTb CYIIPYIOB BO3HHUKAe€T B CHIIy MPSMOrO yKa3aHUs
3aKOHA.

3aKOHHBIA PEXUM HMMYLIECTBA CYNPYTrOB JEUCTBYET, €ClId OpavyHbIM
JIOTOBOPOM He ycTaHoBjeHo uHoe (1. 1 c¢t. 33 CK PD).

Cornacno n. 2 ct. 34 CK P® x uMyliecTBy, HA)KUTOMY CyHpyraMu BO
BpeMsi Opaka (0011eMy UMYIIECTBY CYNPYTOB), OTHOCATCS JOXObI KaX0TO U3
CYNPYTOB OT TPYJIOBOM NI€ATENbHOCTH, MPEANPUHUMATENbCKON NEATETbHOCTH U
pe3yibTaTOB MHTEIJIEKTYaIbHOW JESATEIBHOCTH, MOJIYYEHHbIE WMHU TIEHCHUH,
nocoOusi, a TaKkKe HMHBbIE JICHEKHBIE BBIIUIATHI, HE HMMEIOIINE CIEIUATBHOTO
LIEJIEBOTO Ha3HAYEHUS (CyMMbl MaTE€pPHAIIBHOM MOMOLIM, CYMMBI, BBITUIAYEHHBIE
B BO3MellleHHE yiiepba B CBS3M C YTpaTod TPYJOCIOCOOHOCTHU BCIIECACTBHE
yBeUbsl TUOO MHOTO MOBPEXKIECHUS 3I0POBBS, U Apyrue). OOMUM UMYIIECTBOM
CYIIPYTOB SIBJISIFOTCS Tak)Ke MPUOOPETEHHBIE 3a CUET OOIIMX JT0XOA0B CYIPYrOB
JIBIDKAMBIE W HEJBIDKUMBIC BEIW, IICHHBbIC OyMaru, Tau, BKJIAJbI, JOJIU B
KaluTajle, BHECEHHBIE B KPEAUTHBIE YUPEXKICHHUS WM B UHBIE KOMMEPUYECKHE
OopraHu3aluyd, W J00e Jpyroe HaXUTOE CyNpyraMu B Tiepuoj Opaka
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UMYIIIECTBO HE3aBUCHUMO OT TOTO, HA UMSI KOTO M3 CYNPYroB OHO MPUOOPETEHO
100 HA UMS KOTO UJTM KEM U3 CYIIPYTrOB BHECEHBI JCHEKHBIE CPEJICTBA.

Bwmecrte ¢ TeM MMyIIECTBO, MPUHAIEKABIIEE KAKIOMY U3 CYIIPYTOB A0
BCTYIUICHHS B OpaK, a TaKKe€ UMYIIECTBO, OJYYEHHOE OJHHUM M3 CYNPYTrOB BO
Bpemsi Opaka B Jap, B MOPSJIKE HACJIECTOBAHHS WM MO WHBIM OE€3BO3ME3IHBIM
caenkaM (MMYIIECTBO Ka)KIOTO W3 CYHPYIrOB), SIBISETCS €ro COOCTBEHHOCTHIO
(. 1 ct. 36 CK PO).

Kak BHIHO U3 MarepuanoB Jella, CIOPHBIE 3E€MENbHbIE YYaCTKU
oOpa3oBaHbl B  pe3ylbTaTe pas3iena 3€MENbHOTO  y4yacTKa, paHee
IIPEIOCTABIEHHOTO OTBETYMKY HAa OCHOBAHMM PEIICHHUS OpraHa MECTHOIO
camoyrmpaBiieHus: or 26 okTsOps 1984 1. 0 mpenocTaBiIeHUH 3E€MENIbHOIO
ydacTka B OeccpouHOe MoJb30BaHue. BriocneacTBUM Ha OCHOBaHUU YKa3aHHOTO
BBIILIE aKTa MPOU3BEJEHA FOCYIapCTBEHHAs! pEerucTpanus rmpaBa COOCTBEHHOCTH
Ha 3eMmenbHBIM ydacTok 3a K.C. B paccmarpuBaemslii NEpHOZ CTOPOHBI
cocTosiiu B Opake (Opak 3axitoueH 2 utoHs 1984 1.).

B coorBerctBuu ¢ moam. 1, 2 m. 1 ct. 8 I'K P® rpaxnanckue npaBa u
00s3aHHOCTH BO3HHMKAIOT B TOM 4YHUCJIE W3 JOTOBOPOB MJIM HMHBIX CJENOK,
IIPETYCMOTPEHHBIX 3aKOHOM, a TaK)X€ U3 JOTOBOPOB M UHBIX CHEJIOK, XOTS U HE
IPETYCMOTPEHHBIX 3aKOHOM, HO HE MPOTHUBOpPEYAIINX €My, & TaKK€ U3 aKTOB
rOCyJapCTBEHHBIX OpPraHOB M OPraHOB MECTHOTO CAMOYIPABJICHUS, KOTOPBIE
MIPETYCMOTPEHBI 3aKOHOM B KaY€CTBE OCHOBAaHHS BO3HUKHOBEHUS IPaXkIaHCKUX
npaB ¥ 00s3aHHOCTEN.

Takum 00pa3oM, 3aKOHOJATENb pa3rPAaHUYMBAET B KAUE€CTBE OCHOBAaHUM
BO3HUKHOBEHUS I'PaXKIaHCKHUX IPaB U 003aHHOCTEHN 10TOBOPHI (CACNKH) U aKThI
rOCyapCTBEHHBIX OPraHOB, OPraHOB MECTHOT'O CAMOYIIPABJIECHUS U HE OTHOCHUT
nocineaHue K Oe3Bo3Me3qHBIM cienkaMm. becrmiaTHas nepenada 3eMeNbHOTO
ydacTKa OJIHOMY M3 CYNpYyroB BO BpeMs Opaka Ha OCHOBAaHMHU aKTa OpraHa
MECTHOTO CaMOYIIPABIICHUSI HE MOXKET SIBJSTHCS OCHOBAHUEM €r0 OTHECEHMS K
JMYHON COOCTBEHHOCTH 3TOTO CyIpyTa.

[Tockonbky npaBo cooctBeHHOCTH y K.C. Ha CrIOpHBIE YYAaCTKH BO3HUKIIO
HE Ha OCHOBaHUU O€3BO3ME3JHOM CHENKH, BBIBOABI CYJ0B 00 OTHECEHHH
JTAHHOTO CIIOPHOTO UMYILIECTBA K JIMYHON COOCTBEHHOCTH OTBETYMKA B MOPAJIKE
cT. 36 CK P® nporrBopeyar ykazaHHBIM BBIIIE MMOJOKEHUSAM 3aKOHA.

[Ipu Takux oOcrosiTenbcTBaX ocHOBaHMi 11 oTkaza K.H. B TpeboBanuu
MPOU3BECTU pa3liesl CIIOPHBIX 3EMENbHBIX YUYaCTKOB MEXIY CyIpyramu y cyjaa
HE UMEJIOCh.

Onpeoenenue Ne 64-KI'17-10
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Paszpewenue cnopos, 603HUKAIOWUX U3 HAC/IEOCMEEHHBIX
OMHOUWIEHUTL

9. UMyuiecTBO CynpyroB MoOKeT BXOAUTH B HACJEJCTBEHHYH Maccy
nocje CMepPTH OJHOI0 M3 HUX JIMIIb B CJIy4ae, ec/H Mepe;KUuBUIMI cynpyr
3aiBWJI 00 OTCYTCTBUM €ro /J0JIM B MMYIIleCTBe, IPHUOOPETEHHOM BO BpeMs
Opaxa.

I1., ne¥icTBys B mHTEpecax HecoBepiieHHoeTHero C., oOpaTmiiach B CyJI €
uckoM K K. o mnpusHaHMM 3aBEIIaHHMs HEAEHCTBUTEIBHBIM, BKIIOYECHUU
UMYIIIECTBA B COCTAaB HACJEJCTBA, MPU3HAHUU TMpaBa COOCTBEHHOCTH Ha
MUMYILIECTBO.

B oOocnoBanue ucka I1. ccputanace Ha To, uTo C. NPUXOJUTCS BHYKOM
C.B. u H., cocrosBmux B Opake ¢ 8 nekabps 1956 r., ymepmum 10 despais
2013 1. m 12 nekabps 2014 1. cooTBeTCTBeHHO. HecoBepiieHHONIETHHI
HacJeayeT UX UMYIIECTBO 10 IPaBy IPEACTABICHUS, TOCKOIBbKY ero oren C.A.
(ceir C.B. u H.) ymep 20 okts16pst 2008 r.

ITocne cmeptn C.B. HaciemHMKaMH €ro MMYIIECTBA SIBISJIMCH CYIpPyTa
H., Bayk C. no npaBy npencrasinenus, BHydka C.T. mo npaBy NnpeacTaBIeHUs U
otBeTurk K. 1o 3aBemanuio; HacinegHukamu umyinectsa H. aBnsnucey BHyk C.
N0 TMpaBy INpeACTaBlIeHHs M MO 3aBemanuto, BHyuyka C.T. mo mpaBy
npeactasienus. C.B. Ha mpaBe COOCTBEHHOCTH NPUHAICKAT KUIOU JIOM H
3eMenbHbIM  yyacTok. CormacHo pacnopsbkenuto ot 29 pexabps 2012 .
yKazaHHoe umymectBo Obuto 3aBemano C.B., miemsuuuine K. Mexay Ttem
CIIOPHOE MMYIIECTBO SIBIIsieTCa 001iel cooctBeHHOCTHIO cynpyroB C.B. u H.,
MOCKOJIbKY J1oM TtocTpoeH C.B. B mepuon 6paka ¢ H., a 3eMenbHBIN y4acTok emy
OBLT IpeIOCTaBICH MECTHOM agMuHucTpaiue B 1993 romy.

Takum oOpaszoMm, '2 monu B mpaBe COOCTBEHHOCTH Ha YyKa3aHHOE B
3aBEUIAHWH HEJBMKMMOE MMYIIECTBO NpuHauiexkana H. 3aBemanue sBisiercs
HUYTOKHBIM B 4YacTHM BKJIIOYEHUS B COCTAaB 3aBEIIAHHOTO HMMYILECTBA
npuHajnexanet H. cynpyxeckoir 1gonu B mpaBe o0O0IIEH COBMECTHOM
COOCTBEHHOCTH Ha JIOM M 3€MEJIbHBIN y4acTOK, & TaKKe MPUUYUTAIOLIEHCs el B
cuny ct. 1149 T'K PO oOs3arensHoit gonu B HacieactBe C.B. kak ero
HETPYJOCIOCOOHOMY CYNpYyry, AOCTUTIIEMY KO JHIO CMEpPTH HaceloJaTels
BO3pacra 79 ner.

Ccblnasice Ha TpPUBEACHHBIE BBIIE OOCTOSATENLCTBA, HWCTEL IpOCUiia
BBIJICJINTH CYNPYKECKYI0 10t0 H. B pasmepe 72 101 B CHOPHOM HMYLIECTBE U
BKJIFOUHMTH €€ B COCTAB HACJIEJICTBA, OTKPBIBILIErOCs co cMepThio H.; mpu3HaTh 3a
H. npaBo Ha 00s3aTeNbHYIO JOJIO B HACIEACTBE, OTKPHIBLIIEMCS CO CMEPTHIO
C.B., B pa3mepe 's 101 B CHOPHOM HMMYILIECTBE M BKJIKOYUTH €€ B COCTaB
HacCJeICTBa, OTKpbIBLIErocs co cMepTeio H.; mnpu3HaTe 3aBeniaHue ot
29 nexkabpst 2012 r., cocraBnenHoe C.B. m ymocToBepeHHOE HOTApUYCOM,
HEJICHCTBUTEIBHBIM B CUJTy €r0 HUYTOKHOCTU B 4YacTH 3aBeuiaHust 5/16 nonu B
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MpaB€ Ha HACIEACTBO W MPUMEHHUTH TMOCIEACTBUS HEICUCTBUTEILHOCTH
HUYTOKHOM CJICJIKM B OTHOIIEHUM CIIOPHOTO MMYIIIECTBA; MpU3HaTh 3a C. MpaBo
COOCTBEHHOCTH B IMOPSIKE HAcaeA0oBaHUs Ha 5/16 pomu B rpaBe COOCTBEHHOCTH
Ha CIIOPHOE UMYLIECTBO.

Pa3pemias criop m oTKa3bIBas B yJOBJIETBOPEHUH HCKOBBIX TPEeOOBaHWIA,
Cyll TEepBOM HMHCTAHIMM HUcXoawsa u3 Toro, yro H. mocine cmeptu C.B. B
YCTAHOBJICHHBI 3aKOHOM CpPOK HE OOpalanach K HOTapuycy JUisl TPUHSATHUS
HACJIE/ICTBA; MPH KU3HU 3aBenianue ot 29 nexadps 2012 r., cocraBinennoe C.B.
B nosb3y K., He ocnapuBalia, J0Ka3aTeIbCTB TOTO, YTO € HE OBLIO U3BECTHO O
JTAHHOM 3aBEIIaHWM, HE MPEACTABJICHO, HA CYNPYKECKYIO MO0 B CIOPHOM
o0l11IeM UMYIIEeCTBE HE MTPETEHI0BaJIa.

Cyn anejuisiiMOHHOM MHCTAHIIMK COTJIACHJICS C BBIBOJAMM CyJia MEPBOM
WHCTAHIIUH.

CyneOHas KkoJulerusi IO TpakaaHckuMm jaemam  BepxoBHoro Cyna
Poccuiickoit ®@enepaiuy ¢ BBIBOJAMHU CYACOHBIX MHCTAHIIMNA HE COIJIACHIIACh,
OTMEHHJIA COCTOSIBIIUECS T10 Ay CyJAeOHbIe IOCTAHOBIICHHS W HAMpaBuia A0
Ha HOBOE PACCMOTPEHHME B CyJ TNEPBOM MHCTAHIMU 10 CIECAYIOUIUM
OCHOBAHUSIM.

B cuny cr. 33, 34 CK P® u c1. 256 'K P® coBmecTHass cOOCTBEHHOCTh
CyInpyroB BO3HHMKAET B CHJIy NPSIMOTO YKa3aHHUS 3aKOHA. 3aKOHHBIA PEXKUM
UMYIIECTBA CYIPYTOB JEUCTBYET, €CIU OpadyHbIM JOTOBOPOM HE YCTAHOBJICHO
WHOE.

B coorBerctBun co cr. 1150 I'K P® npunamnexaiiee nepexuBmieMy
Cymnpyry HacjieaoaaTessl B CUIy 3aBElIaHMs WM 3aKOHA MPaBO HACJIEIOBAHUS HE
yMajsieT ero IpaBa Ha YacThb HMYIIECTBA, HAXXHTOTO BO BpeMs Opaka c
HAcJIEHOJaTeIeM W SBISIOIICTOCS HMX COBMECTHOM COOCTBEHHOCTHIO. Jlouist
YyMEpPIIEro CyIlpyra B 3TOM HMMYIIECTBE, OmpeneisieMas B COOTBETCTBHUU CO
cT. 256 'K P®, BXoauT B cocTaB HAcleJACTBA U MEPEXOJUT K HACIICIHUKAM B
COOTBETCTBUHM C IIpaBUJIaMHU, YCTAHOBJIECHHBIMHU JAHHBIM KOJEKCOM.

CornacHo pa3bsCHEHUsIM, JaHHBIM B M. 33 mocrtaHoBieHus I[lienyma
Bepxosuoro Cyna Poccuiickoit ®enepamun ot 29 wmas 2012 r. Ne 9
«O cyneOHOM MpakTUKE MO JejiaM O HacjleIOBaHWUW», B COCTAaB HACIE/CTBA,
OTKPBIBIIETOCSI CO CMEPTHIO HACJIE01aTelIsl, COCTOSBIIETO B Opake, BKIFOYAETCS
€ro MMYILECTBO, a TAKXKE €ro JI0Js B UMYIIECTBE CYNPYroB, HAXKUTOM UMM BO
BpeMsi Opaka, He3aBUCUMO OT TOTO, Ha UMSI KOTO M3 CyIPYroB OHO MPUOOPETEHO
JM00 Ha UM KOTO WJIM KEM M3 CyNpYroB BHECEHBI JICHEKHBIC CPEICTBA, €CIU
OpayHBIM JTOTOBOPOM HE YCTaHOBJIEHO WHOE. [Ipu ATOM mepekuBIINI CyNpyr
BIIpAaBE TMOJaTh 3asBiICHHE OO0 OTCYTCTBUM €ro JOJId B UMYIIECTBE,
prUOOpPETEHHOM BO BpeMst Opaka. B aToMm citydae Bce 3TO MMYIIECTBO BXOJUT B
COCTaB HACJIEACTBA.

Takum oOpa3zom, cymnpyKeckas dOJsS TEPEXKUBIIErO Cympyra Ha
MMYILIECTBO, COBMECTHO HAXXUTOE C HACIEAO0JATENEM, MOXKET BXOJUTH B
HACJICICTBEHHYI0O MacCy JIMIIb B TOM Clydae, KOrja MEepEeXUBIIHN CYNpyr
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3asiBUT 00 OTCYTCTBUM €ro JOJIMW B HMYILIECTBE, MPUOOPETEHHOM B IEPUOJ
Opaka.

Kak ycraHoBieHO 1o Jienmy, CIIOPHOE MMYLIECTBO — JIOM M 3€MEIbHBIN
ydacTok — npuobpetanock cynpyramu C.B. u H. B mepunon Opaka u SBISIIOCH UX
OOIIMM UMYIIECTBOM. bpauHblif JOTOBOP MEXAYy HUMHU HE 3aKiovancs. Mexmay
TEM HaCJEJICTBEHHOE [eJ0 K wumymectBy ymepmero C.B. kakoro-mu6o
3agBiieHus1 H. 00 oTCyTCTBHM €€ 0JIM B UMYIIECTBE, IPUOOPETEHHOM B MEPHOT
Opaka, HE COCPIKHUT.

Cynamu niepBoil ¥ aneuUIALMOHHON MHCTAHUMU MPU PACCMOTPEHUU Jera
yKa3aHHbIE OOCTOSITENIbCTBA YUTEHBI HE ObUIM, B CBSI3M C YEM BBIBOJbI CYJOB O
TOM, 4TO CIIOPHOE MMYLIECTBO, OTKphIBLIEEC ocie cmeptd H., He momiexaino
HacnenoBanuio C. B yactu npunajiexasieil H. cynpysxkeckoit nonu, Cyne6Has
KOJUIErus 1o rpaxkaanckuM jaenam BepxoBHoro Cyzna Poccuiickoit @enepanun
OpU3HaJa OIIMOOYHBIMU, NPOTHUBOpPEYAIIMMHU YKa3aHHBIM BBIIIE HOpMam

MaTepHaIbHOIO MpaBa.
Onpeodenenue Ne 5-KI'17-175

10. B oTjimuMe OT MPOLEHTOB 32 MPOCPOYKY UCHOJTHEHUS T€HEKHOTO
00513aTeJILCTBA TMPOLEHTHI 32 MOJb30BAHHE CYMMOM 3aliMa MOIJIeXKAT
yIuiaTe HAcJeHUKAMM 3aeMIIUKA ¢ MOMEHTA OTKPBLITHA HACJIEICTBA.

M.U., M.A. — cbeiH u cynpyra ymepuero 19 suBapsa 2015 r. M. —
0o0paTWIINCh B CyJl C KICKOM K 0aHKY O MIPU3HAHUU 0053aTENBCTB M0 KPETUTHOMY
JIOTOBOPY HCIIOTHEHHBIMH, B3bICKAHUM KOMIIEHCAIIMM MOPAJIBHOTO Bpena H
PacxXoJI0B Ha OIJIATy FOPUTAYECKUX YCIYT.

B o6ocHoBanue TpeboBanuii ykazanu, uro 28 urons 2014 r. mexay M. u
O0aHKOM 3aKJIFOYEH JIOTOBOP MOTpeOUTENbCKOTO Kpemuta. [locrne cMmeptu oTia
M.U. HampaBui OTBETYMKY MUCHbMEHHOE YBEJIOMJICHHUE O CMEPTH 3aeMIIHUKa, a
TaK)Xe 3asBJICHHC O MPUOCTAHOBIICHWY HAYMCIICHUS TPOICHTOB M WCIIOJIHCHHUS
00s13aTE€NIbCTB  TIO0 JIOTOBOPY MOTPEOUTENBCKOTO KpeauTa 10 BCTYIUICHUS
HACJICTHUKOB B HACJIC/ICTBO.

BnoocaeactBun M.M. omjgatuil OCHOBHOM JIOAI, OJHAKO IIojaraer
HE3aKOHHBIMH JEHCTBHS OaHKa 110 HAYMCJICHUIO IPOIICHTOB IO JIOTOBOPY
MOTPEOUTETHCKOTO KPEIUTA.

PemenveM cyma B yOBIETBOPEHUH UCKOBBIX TPEOOBaHUI OTKa3aHO.

OmnpenenenreM cyaa anelsIMOHHON MHCTAHIINY PEIIEHUE Cy/Ia MepBOi
WHCTAHIIMM B 4YacTH OTKa3a B YJOBJIETBOPCHUH HCKOBBIX TPEOOBaHHI O
MPU3HAHUU JIOTOBOPA MOTPEOUTETHCKOTO KPEAUTA UCTIOJTHEHHBIM M B3BICKAHHUH
pPacxoJ0B Ha MPEICTABUTENII OTMEHEHO, B OTMEHEHHOW YacTU MPHHITO HOBOE
pelieHre, KOTOPHIM TMPHU3HAH HWCIOJHEHHBIM JIOTOBOP TOTPEOUTEIHCKOTO
kpeauta oT 28 mions 2014 r., 3axnmrodeHHBI Mexay M. u 6aHkoM, ¢ OaHKa B
nosib3y M.U. B3bICKaHbI pacXo/ibl Ha OIJIATY yCIIYT MPEICTABUTES.
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OTmeHsis pelieHye cyia B yKa3aHHOM 4acTH, cyie0Has KOJJIerus yKasaa,
YTO HAYHUCIIEHUE IPOLIEHTOB IO KPEAUTY IIOCIE€ CMEPTU JOJDKHUKA U JI0
IOPUHATHSA HACJIEIHUKAMM HACJEICTBA SIBJISETCS HE3aKOHHBIM, & IIOCKOJBbKY
OCHOBHOM JIOJIT TO KPEAUTHOMY JIOTOBOPY HAcCJlE€IHUKAaMU IOTalleH, TO
00513aTeIbCTBA MO JOTOBOPY SABJSIOTCS UCTIOTHEHHBIMHU.

CyneOHas KkoJulerus 1O TpaxkJIaHCKuM Jenam  BepxoBHoro Cyga
Poccuiickon @enepann OTMEHWIIA aeJUBSIHAOHHOE OINPEICIICHUE U HAIlpaBuia
JIEJI0 Ha HOBOE aINEJUISIHUOHHOE PACCMOTPEHHE, YKA3aB CIEIYIOLIEE.

CornmacHo cr. 418 T'K P® 006s3aTrenscTBO MpeKpamaercss CMEpThIO
JOJDKHUKA, €CJIM HCIIOJHEHUWE HE MOXKET ObITh MPOU3BEIECHO 0€3 JMYHOIro
y4acTusi JOJDKHHUKA J1M00 0053aTeIbCTBO MHBIM 00pa30M HEPA3pPhIBHO CBS3aHO C
JUYHOCTBHIO JIOJKHHKA.

B cwiy nomoxenmit cr. 1112 maHHOro Kojekca B COCTaB HACJIEICTBA
BXOJAT IPUHAJICKABIIME HACIEIOAATENI0 Ha JEHb OTKPBITHS HAcJIEICTBA
BEIIH, NHOE UMYIIIECTBO, B TOM YHCJIE UMYILIECTBEHHBIE MPaBa U 00A3aHHOCTH.

W3 npuBeneHHBIX TMPaBOBBIX HOPM CIEQYeT, 4YTO 00s3aTeIbCTBa,
BO3ZHHKIINE U3 KPEAUTHOIO JIOrOBOPA, CMEPTHIO TOJKHUKA HE MPEKpalaloTcs U
BXOJISIT B COCTaB HACJE/ACTBA.

Kak paspsacaeno B n. 61 nocranosnenus Ilnenyma BepxoBnoro Cyna
Poccuiickoit ®@enepanuuu ot 29 mas 2012 r. Ne 9 «O cyneOHON mpakTHKE O
JenaM O  HacleAOBaHUM», TMOCKOJIbKY CMEpPTh JODKHUKA HE  BIICYET
IpeKpalieHusi 00513aTeabCTB MO 3aKIOYEHHOMY MM JIOTOBOPY, HACIEHUK,
MPUHSABIIMN HACJEICTBO, CTAHOBUTCS JOHKHUKOM M HECET O0S3aHHOCTHU IO MX
WCIIOJIHEHUIO CO JHsS OTKpPBITHS HAcJeACTBAa (HalpuMmep, B Ciy4ae, €cClH
Hacieno/aTeneM Obl1  3aKI0YeH KPEOUTHBIM JOTOBOp, OOS3aHHOCTH IO
BO3BpATy JECHEKHOW CYMMBI, IIOJYyYEHHOM HacieaojaTelieM, M yIulaTe
IpOLEHTOB Ha Hee). [IpomneHTsl, Mmojuiekanue yrare B COOTBETCTBHM CO
ct. 395 T'K P®, B3uMmaroTcs 3a HEUCIIOJHEHHE IEHEKHOIO0 00s3aTelILCTBA
HACJIEeI0AaTeNEeM M0 JE€Hb OTKPBITHS HACIIECTBA, a ITOCJIE OTKPBITHS HACJIEICTBA
32 HEUCIOJIHEHUE JIEHEKHOTO 00s53aTeIbCTBAa HACIEIHUKOM, MO cMbIcay m. 1
ct. 401 'K P®, — no ucreyeHUH BpeMEHHU, HEOOXOIMMOIO ISl MPUHATUA
HaCIIECTBA (mpuobpereHus BBIMOPOYHOTI'O MMYILIECTBA). Pazmep
3aJI0JDKEHHOCTH, TOJJIekKAIIel B3BICKAHUIO C HACJEAHHMKA, ONpENeNseTcs Ha
BpEMs BBIHECEHUS PEIICHUS Cya.

Bwmecte ¢ Tem, yctaHOBUB (DakT 3710ynoTpeOaeHus: MpaBoM, Hapumep, B
cllydyae  HaMEpPEHHOro  0e3  YBAKWUTENbHBIX  MPUYUH  JUIUTEIBHOTO
HEIPEABABICHUS KPEAUTOPOM, OCBEJOMIICHHBIM O CMEPTH HacleAoJaTens,
TpeOoBaHUIl 00 UCIIOIHEHUU 003aTENbCTB, BHITEKAIOIINX U3 3aKIIOUEHHOTO UM
KPEAUTHOTO JIOrOBOpa, K HACJIEIHUKAaM, KOTOPHIM HE ObUIO M3BECTHO O €ro
3aKIr04YeHuH, cyn cornacHo I. 2 cr. 10 'K P® oTka3biBaeT Kpeauropy BO
B3bICKAHUM YKA3aHHBIX BBIIIE€ MPOLIEHTOB 3a BECh NEPHOJ CO JHS OTKPBITHSA
HACJENCTBa, IIOCKOJIbKY  HAacJlEeIHMKM HE  JIOJDKHBI ~ OTB€YaThb  3a



32

HEeOJIaronpusITHbIE MOCIEICTBUS, HACTYNHBIIKNE BCIEACTBIUE HEAOOPOCOBECTHBIX
JIEUCTBUI CO CTOPOHBI KPEIUTOPA.

CornacHo n. 4 coBmecTHOro mnoctaHoBieHus [lnenymoB BepxoBHoro
Cyna Poccuiickoit @eaepanuu u Briciero Apourpaxunoro Cyna Poccuiickoit
@eneparmun ot 8 okTsOps 1998 1. Ne 13/14 «O mnpakThke NPUMEHEHHS
nonokeHnit ['paxxmanckoro koxekca Poccuiickoint denepannn 0 NMPOLEHTAX 3a
M0JIb30BAHUE UYKUMU JE€HEKHBIMHU CPEICTBAMI» POLIEHTHI, IPETyCMOTPEHHBIE
. 1 ct. 395 Koaekca, 1o cBoer mpaBOBOM NMPUPOJIE OTIIMYAIOTCS OT MPOLEHTOB,
NOJIeKAIMX  yIUlaTeé  3a  I0JIb30BAaHWUE  JICHEKHBIMU  CPEJICTBAMH,
MpeoCTaBIEHHBIMU 1O JoroBopy 3aiima (ct. 809 I'K P®), xpeautHOMY
norosopy (ct. 819 'K P®) nubo B kauecTBe KoMMepueckoro kpeaura (ct. 823
'K P®). [TosToMy nipu pa3pemieHuH CopoB O B3bICKAHUM MPOLEHTOB I'OJOBbBIX
CYJ IOJIKEH OTIPEAEIUTh, TPEOYET JIM UCTELl YIIAThl IPOLIEHTOB 3a M0JIb30BaHUE
JEHEe)KHBIMA ~ CPEACTBAMM, IPEAOCTABICHHBIMA B KayecTBE 3aiiMa WIH
KOMMEPUYECKOT0 KpeAUTa, TUOO0 CYIIECTBO TPEOOBAHUS COCTABISIET MPUMEHEHHUE
OTBETCTBEHHOCTH 3a HEUCIIOJIHEHHE WJIM IPOCPOYKY HMCIOJHEHHS JCHEKHOIO
obs3arenscTBa (cT. 395 'K PO).

[Io cmbicmy yKa3aHHBIX pa3bACHEHHMH 0053aTenbCTBA M0  YILJIaTe
IPOLIEHTOB 32 TMOJb30BAHHE JCHEKHBIMH CpPEICTBAMH BXOJST B COCTaB
HACJIE/ICTBA, JAHHbIEC MPOIEHTHI MPOAOHKAIOT HAYUCIATHCA U MOCIE OTKPBITHS
HACJIEICTBA, a MPOUEHTHI, mpeaycMoTpeHHbie cT. 395 'K PO, geuarommecs
MEpOil OTBETCTBEHHOCTH 33 HEUCIOJIHEHHE JIEHEKHOTo 00sA3aTeNbCTBA, HE
HAYUCIISIFOTCS 32 BpEeMsl, HEOOXOAMMOE JIJIsl IPUHSITHUS HACJIEICTBA.

B HapylieHue npuBeA€HHBIX HOPM MaTe€pUalibHOTO MIPaBa U Pa3bsICHEHUN
[Inenyma BepxoBHoro Cyna Poccuiickoii denepannu CyioM anesuiIlMOHHOM
WHCTAHIIUU CJIEJIaH MPSMO MPOTUBOMOJIOKHBIN BBIBOJ O TOM, YTO HACIEIHUKOM
HE MOJUIeKAT YIJIATe MPOLEHTHI 32 MOJb30BaHNUE KPEIUTOM.

Onpeoenenue Ne 5-KI'17-79

Pa3pemenue Cnopoe, C6A3AHHbLX C obecneueHuem Hcuabimu
nomeuwienuamu

11. T'paxknanam, cTpajalIIMM THAKeJBIMA (opMaMu XPOHHYECKHX
3a00s1eBaHUil, TP KOTOPBIX COBMECTHOE NPOKMBAHME C HUMH B OJHOH
KBapTHpPe HEBO3MOKHO, KWJIble IOMEIIECHUS IO JOr0BOpPY COLMAIBLHOIO
HaliMa NPeJ0CTABJSIOTCA MECTHOM aIMUHUCTPalUeil BHE OYepeIHn.

[Ipokypop oOpatuics B cya ¢ uckoM B uHTepecax K. k MectHol
aJIMUHUCTPALIMK O BO3JIOKEHUU OOS3aHHOCTU MPEJOCTABUTH H30JUPOBAHHOE
KWJIOE TIOMEIIEHHE MO JIOTOBOPY COIMAJIbHOTO HaiiMa B COOTBETCTBUHU C
HOPMOM IIPENOCTABIEHUS KUIJIOTO MTOMEIICHHUS.
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B o0ocHoBanune TpeboBaHuii ykazan, uro K. sBasercs wmnBamumom III
IPYNIIBI C JETCTBA O€CCPOUHO, CTpajaeT 3aboaeBaHueM, BXoAsaumM B [lepeueHp
TSOKEIBIX  (OpPM  XpPOHMUECKMX 3a00JIeBaHUM, MTPU KOTOPHIX HEBO3MOXKHO
MPOXKMBAHUE TPAXJIAaH B OJHOM JKWJIOM IIOMEIICHWUH, YTBEPKIACHHBIN
nocta”oBiieHueM [IpaBurensctBa Poccuiickoit @enepauuu ot 16 urosns 2006 r.
Ne 378, a Takke uMeeT MpaBO HaA JONOJHUTEIBHYIO JKUAIYHIO IUIOIIAIb B
cooTBeTCTBUH C II. 2 [lepeuns 3a0oneBaHuil, JaIOMIMX HHBAJIMIAM, CTPAIAIOIIHM
MMM, T[PaBO HA JONOJHUTEIBHYK) JKWIYK IUIOIIAaAb, YTBEPKIAECHHOTO
nocta”oBieHueM IIpaBurensctBa Poccuiickoir ®enepammu ot 21 nexadps
2004r. Ne 817. B aBrycre 2014 roma K. mnpusHana wManmoumymied wu
Hy>XJarolencss B xuibe, a B 2015 roay Ha OCHOBAaHUM PELICHHS KUIUITHOM
KOMHUCCHM BKJIIOYCHA B JIBIOTHBIM CIIMCOK JIML, CTPaJarolUX TSKEJIBIMU
dbopmMaMu XpOHHUYECKUX 3a00JieBaHUN, B COOTBETCTBMU C M. 3 4. 2 cT. 57
KK PO. Jlo nactosimero BpeMeHu K. >KUIBIM TTOMEIIEHHMEM HeE oOecIeueHa,
3aperucTpUpoOBaHa U TMPOKUBAET B KBapTUpE o0OIIeH Iiomaapio 66,4 KB.M,
IIPUHAJIEKAIEH €€ MAaTepPH, IIe KPOME HEE MPOKUBAKOT €IIe MHATHh YEIOBEK.
be3nelicTBuEM OTBETUMKA HAPYIIAOTCS KUJIUIIHBIE TTpaBa K.

PemenueM cyaa uckoBbie TpeOOBaHUS yI0BJIETBOPEHBI.

ATECIUTALMOHHBIM ONPEACICHUEM PEIICHUE CyAa OTMEHEHO, IO Jely
MIPUHATO HOBOE PEIIeHre 00 0TKa3€ B yJIOBJIETBOPEHUH UCKOBBIX TPEOOBAHUM.

CynebHast kojuterusi 1O TrpaxgaHckuMm jaenam  BepxosHoro Cyna
Poccuiickonn denepanun OTMEHUJIA aNEUISIIMOHHOE OINpPENIECIICHUE, OCTaBUB B
CUJIE PELICHUE Cy1a MIEPBOM MHCTAHLIWH I10 CIAEAYIOIUM OCHOBAaHMSIM.

Cratbeit 17 ®epepanbHoro 3akoHa ot 24 Hosiops 1995 r. Ne 181-®3
«O conuanbHOM 3ammuTe UHBAIMAOB B Poccuiickoir deaepanun» ONpenesiceHo,
YTO HHBAJIUABL, HYXJAOIIMECS B YIYYIICHUU O KWIHMIIHBIX YCIIOBH,
MPUHUMAIOTCS HA YYeT U 00€CTIeUnBAIOTCS JKHIJIBIMU MIOMEIIIEHUSMH B TIOPSIJIKE,
MPEAYCMOTPEHHOM  3aKOHOJATeNlbcTBOM  Poccuiickon — @enpepauuu U
3aKOHOJIATEILCTBOM CyOBeKkTOB Poccuiickoii denepanui.

NuBanunapl, HYXAAOIMMUECS B YIYUYIICHUA KWJIWIIHBIX YCIOBUH,
BcTaBimme Ha yuer mnocie 1 saBaps 2005 1., oOecrneunBarOTCS KHUIBIM
MOMELICHUEM B COOTBETCTBUM C >KUJIMIIHBIM 3aKOHOAATENBCTBOM PoccHiicKon
Denepaunm.

Cornacho 4. 2 ct. 49 XK P® manonmymum rpaxxaasHam, IpU3HaHHBIM 110
YCTAHOBJIEHHBIM JAHHBIM KOJIEKCOM OCHOBAHMSIM HYXIAIOUIUMHCS B KUJIBIX
MOMEIIEHUSX, TPEAOCTABIISIEMBIX MO AOTOBOPAM COLMAIBLHOIO HaiiMa, >KHUJIbIE
MOMENICHHS] MYHHUIIUTIAIEHOTO JKWJIKUITHOTO (POH/IA TI0 JOTOBOPAM COIHAIIBHOTO
HaliMa MpeIOCTABIISIOTCA B YCTAHOBIEHHOM KOIeKCOM MopsiIKe.

B cuny u. 3 cr. 52 )KK PO npuHATHE Ha y4eT IpakJaH B KadeCTBE
HYXJAIOIMXCA B KWJBIX TOMELICHHUSIX OCYLIECTBISECTCS OPraHOM MECTHOIO
CaMOYIIPABJICHHUS.

['paxxpanam, COCTOSIIIIMM HA y4€TE B KAUECTBE HYKIAOIIUXCS B KUIIBIX
MOMEILIEHUSX, KUJIblE TIIOMEIIEHUS 10 JIOrOBOpPAaM COLMAIBHOTO HalMa
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MPEAOCTABIISAIOTCS HA OCHOBAHUY PEUIEHUN OPTaHOB MECTHOT'O CaMOYNPAaBJIEHUS
(4. 3 cT. 57 )KK PD).

Cornacno 1. 3 4. 2 c1. 57 )KK P® BHe ouepenu KWJble MOMEUICHUS T10
JIOTOBOpPaM COLMAIIBHOTO HalWMa MPEIOCTABIAKOTCS Tpa)KJaHaM, CTPaJArolIuM
TSOKETBIMA (pOpMaMu XpOHUYECKUX 3a00JIEBAHMM, MPU KOTOPBIX COBMECTHOE
MPOKMUBAHUE C HUMU B OJHOM KBApTHUPE HEBO3MOKHO U KOTOPHIE yKa3aHbI B
IIEpeYHe, YTBEPKAAEMOM YIOJIHOMOYEHHBIM IIpaBurensctBom Poccuiickoi
denepanuy OpraHoM.

CormnacHo Marepuanam gena K. Obu1a moctaBieHa Ha XKUIMIIHBIA yYeT 110
yctaHoBieHHOMY JKK P® ocHOBaHHMIO, B CBSI3M C 4YE€M OHA MOMJICKUT
00€eCIIeYEHUIO0 KUJIBIM TOMEIICHUEM OPTraHOM MECTHOTO CaMOYIIPaBIECHUS W3
MYHUIIUNIATBHOTO ~ KWJIUIIHOTO  (OHJa, BO3MOXKHOCTH  BHEOUEPEIHOTO
MPENIOCTABICHUSI O KWIbS HE 3aBHCUT OT OIO/UKETHOW 00eCreYeHHOCTH
MYHHUITUTIATBHOTO 00pa30BaHu.

B cuny cr. 12, u. 1 cr. 130 u u. 1 cr. 132 KoHcturyuuu Poccutickoit
Oenepaunu B Poccuiickori Denepaniiy NpU3HAETCS U TapaHTUPYETCSl MECTHOE
CaMOYIIPABJICHUE; MECTHOE CaMOYIIPABJICHUE B MpPEAEiIax CBOMX ITOJTHOMOYMM
o0ecrneunBaeT CaMOCTOSITEIbHOE PEIICHHE HACEJIEHHWEM BOIMPOCOB MECTHOTO
3HAQYCHUS, BJAJACHUS, TOJIb30BAaHUS U PACHOPSHKEHUS MYHUIUNMAIBHOM
COOCTBEHHOCTBIO; OpraHbl MECTHOTO CaMOYyMpaBJEHUS, B YaCTHOCTH,
CaMOCTOSITEJILHO YIPABIISIOT MYHHUIIUIIATBHOW COOCTBEHHOCTHIO, (DOPMHUPYIOT,
YTBEPKIAIOT U UCTIOJIHSIIOT MECTHBIN OFOKET.

®denepanbHbil 3akoH 0T 6 OkTsiOps 2003 r. No 131-d3 «O6 o6uux
IPUHIMIIAX  OpPraHU3alMd  MECTHOrO CcaMmoylpaBieHuss B  Poccuiickou
denepanun» 3aKpEIISIET, YTO BOMNPOCAMH MECTHOTO 3HAYEHUS SIBIISIOTCSA
BOIIPOCHI HETIOCPEICTBEHHOTO 00€CTIeUeHUs >KU3HEAEATEIbHOCTH HACEICHUS
MYHHUITUTIATBHOTO O0pa30BaHUs, peIIeHHE KOTOPhIX B COOTBETCTBHH C
Koncrurymnueit Poccuiickoit ®eaepanuu U JaHHBIM (eepaTbHbIM 3aKOHOM
OCYIIECTBIISICTCS HAceJeHHEeM W (MJIM) OpraHaMh MECTHOTO CaMOYIpPaBIICHUS
CaMOCTOSITEJIbHO; K TaKUM BOIIPOCAaM OTHOCHUTCSI, B YaCTHOCTH, OOECIICUCHUE
MaJIOUMYIIUX TpakJaH, MPOKUBAIOIIUX B IOCEIEHUU (TOPOJCKOM OKpyre) H
HY)XIAIOIIUXCS B YJIYYIICHUU KUJTUIIHBIX YCIOBUMU, KUJIBIMU MTOMEIICHUSIMU B
COOTBETCTBHUH C >KWJIUIIHBIM 3aKOHOJATEIHLCTBOM, OPTaHU3AIUS CTPOUTEIHCTBA
U COJIEp)KaHMsI MYHHUIUITAIBHOTO >KUJIUIIHOTO (poHa (ab3all aBeHaAnaThiil 4. 1
cT. 2, m. 6 u. 1 cr. 14, m. 6 4. 1 cT. 16); nnug pemieHuss TUX BOMPOCOB B
COOCTBEHHOCTHU MYHUITUIIAJIbHBIX 00pa30BaHUM MOYKET HAXOJAUTHCS UMYILECTRO,
NpeAHa3HAYeHHOE MJii PEUIEHUs BOMPOCOB MeECTHOro 3HaueHus (m. 1 4. 1
cT. 50), B YaCTHOCTH, >XWIWIIHBIA (POHI COITMATHHOTO WCTOIB30BAHMS IS
oOecrieueHusT MaJIOUMYIIUX TpaXkJaH, TMPOXKUBAIONUX B TOCEICHUU U
HY>XIAIOLIUXCS B YIYYIIEHUHU KUIUIIHBIX YCIOBUH, KUIBIMU MTOMEIIECHUSIMU Ha
YCIIOBHSIX JIOTOBOpPA COIMAIBHOTO HaliMa, a TaKXe MMYIIECTBO, HEOOXOIUMOE
JUTSL COZIEPKaHMsI MYHUITMITAIBHOTO KIJIHITHOTO (DOHA.
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AHaJIOTUYHBIC MTOJOKEHUS 3aKperyieHbl U B 4. 1 ¢T. 14 m . 3 4. 2 cT. 19
KK PO, cormacHoO KOTOpPhIM OpraHbl MECTHOTO  CaMOYIPABJICHHUS
OCYHIECTBJISIIOT ~TakKe TMOJHOMOYHMS [0 Yy4YeTy TpaxaaH B KauecTBe
HY)XJIAIOIIUXCA B KWJIBIX TMOMEIICHUSX, MPEJOCTaBIsEMBbIX [0 JOrOBOpaM
COLIMAJIBHOTO HailMa, W MO MNPEJOCTABICHUI0 B YCTAHOBJIECHHOM HOPSIKE
MaJOMMYLIUM TpaxkgaHaM IO JOrOBOpAaM COLMAJIbHOTO HailMa >KHIIBIX
MOMENICHU MYHHUIIATIAIEHOTO JKHJIUITHOTO (POH/IA KaK COBOKYITHOCTH KHUIBIX
MOMEIICHUM, NPUHAJICKAINIMX Ha TMpaBe COOCTBEHHOCTH MYHUIMIAIBHBIM
oOpa30BaHUSM.

[Topsimox mnpenoCcTaBICHUS KWIBIX IMOMEIIEHUM W3 MYHMIIMIAIBLHOTO
*)uiuiHoro Goxaga npexycmotper 4d. 3, 4 cr. 57 KK PO, cormacuo kotopoi
JKUJIbIE TIOMEMICHUSI N0 JI0rOBOPAM COLIMAIIBHOTO HaliMa MPENOCTaBISIOTCS IO
pPELIEHUI0 OpraHa MECTHOI'O caMoOyIlpaBiieHHs. PemieHue o mpeaocTaBiIeHUU
KUJIbS TIO JIOTOBOPY COLMAJIIBHOTO HaliMa SIBIISIETCSI OCHOBAHUEM 3aKJIIOUYCHUS
COOTBETCTBYIOILIETO IOTOBOPa COLMAIBHOIO HaiMa.

IIpu stom comepxameecs B m. 3 4. 2 ct. 57 KK P® ycnoBue o
MPEAOCTaBICHNUN TPaXKJaHaM YIOMSIHYTOM KaTEropuu >KWJIbIX MMOMEIICHUN BHE
oueped B CiIy4yae, €CIIM TaKUe TpaKJaHE CTPAJal0T TSDKEJIBIMU BHIAMU
XpOHHYECKUX 3a0o0seBanuii (1. 4 4. 1 cT. 51 yka3zaHHOro KoJeKca), 3aKperuisieT
TOJIBKO OCOOEHHOCTH pEeaju3allMi MX KUIUIIHBIX NPAaB U HE BO3JIaraeT KaKue-
100 JOMOTHUTENbHBIE 00SI3aHHOCTH Ha OPTaHbl MECTHOTO CaMOYITpaBJICHUSI.

CormacHo 4. 3 cr. 2 3akona KaOGapauno-bankapckoit PecnyOmuku ot
28 mromst 2006 1. No 55-P3 «O perynupoBaHWW >KUJHUINHBIX OTHOIIEHUH B
Kabapauno-bankapckoit Pecrybnmuke», B coorBerctBuu ¢ KK P® sxumbie
MOMEIIEHUSI [0 JIOTOBOPAM COLMAJIBHOTO HailMa W3 MYHUIUIAIBHOTO
KUIUIHOTO  (POHJA TPENOCTABISIOTCS Tpa)xKaaHaMm, MPOXKUBAIOIIMM B
Kabapauno-bankapckoit Pecny0imke W cocTOAIIMM Ha ydeTe B KadecTBe
HYXKJIAIOIIUXCSA B KWIBIX TOMEIIEHUAX (M MPU3HAHHBIM COOTBETCTBYIOIIUM
OpPraHOM  MECTHOTO  CaMOYIpaBJICHHUS  MaJIOUMYIIMMH B  TOPSIKE,
YCTaHOBJICHHOM TJI. 3 3TOT0 3aKOHA).

N3 u350KeHHOro cleAyeT BBIBOJI O TOM, YTO MPEIOCTaBICHHUE MKUJIIbIX
NOMEIICHUN MaJIOMMYIIUM TpakJaHaM, COCTOSIIIMM Ha Yy4eTe B KauecTBe
HY)XJIAIOIIUXCA B OKWIBIX TOMEIICHUSAX, SBJISETCS IOJHOMOYHMEM OpraHa
MECTHOTO CaMOYIIPaBJICHUS.

Onpeoenenue Ne 21-KI'17-19

Pa3peuwienue cnopos, c6A3aHHBIX C PACROPAICCHUEM CPEOCHBAMU
MamepuHncKozo (cemeiltnozo) kKanumana

12 . 3a cueT cpeacTB MATEPUHCKOI0 (CeMeilHOIr0) KanuTaaa BJajesien
ceprudukara BIpaBe NMPUOOPECTH 3arOPOJAHBIA 0M, COOTBETCTBYIOIIMA
TPe0OBAHUAM, NIPeIbABJIASAEMbIM K KHJIBIM IOMEICHUSAM.
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M. oOparunack B CyJ C HUCKOM K IEHCHOHHOMY OpraHy, B KOTOPOM
npocujia TpHU3HATH pElIeHHe 00 OTKa3e B YAOBJICTBOPEHUHU 3asBICHUS O
pacCloOpsDKEHMM  CpPeJICTBAMU  MaTepUHCKOro  (CeMeMHOro)  Kamurana
HE3aKOHHBIM, 0053aTh YJOBJIETBOPUTDH 3asIBJICHUE MCTLA U HAIPABUTh CPEICTBA
MaTEPUHCKOTO KamuTajia, YAO0CTOBEPEHHOTO TOCYJapCTBEHHBIM CEpTU(UKATOM,
Ha TIOTAIIEHWE OCHOBHOIO JOJTa W YIUIATY HPOLEHTOB MO KPEIUTHOMY
JIOTOBOPY C OAHKOM.

TpeGoBaHuss MOTUBHUPOBAHBI TEM, YTO HCTEI] UMEET TPOUX JIETEH, U €I0
MIOJIYY€H TOCYIapCTBEHHBIN cepTU(PUKAT HA MATEPUHCKUN (CEMEHHBIN ) KaruTall.

M. 3akmroumsia ¢ 0aHKOM KpPEIWTHBIN JOrOBOp € LEJIbI0 MPUOOpEeTEeHUs
00BeKTOB HeABMkKUMOCTH. Ha 3aeMHble cpeactBa M. mpuoOpena 3eMenbHBIM
YYaCTOK C PACIOJIOKEHHBIM Ha HEM SKUJIBIM JIOMOM.

PemienneM NEHCHOHHOIO OpraHa B YJIOBJIETBOPEHHM 3asiBICHUS M. 0
pPaCHOpPSDKEHUM CPEICTBAMH MATEPUHCKOTO (CEMEHHOT0) KamuTala ¢ IeNbIo
YIYYIIEHUS KWINIIHBIX YCJIOBUN Ha MOTAIIEHUE OCHOBHOIO J0Jra W YIUIaTy
MIPOLICHTOB IO KPEIUTy HA MPUOOPETEHHUE KWJIbsi OTKa3aHO B COOTBETCTBUU C
m.3 4. 2 cr. 8 @enepanbHOTO 3akoHa «O JOMOJHUTEIBHBIX MeEpax
roCyJapCTBEHHOM NOAJEPKKH CEMEi, MMEIIuX JeTei» (naiee — 3aKoH O
roCyJapCTBEHHOU MOAIEPKKE CEMEN).

PemienneM paliOHHOTO CyJa pelEeHHE NEHCHOHHOIO OpraHa IPU3HAHO
He3aKkOHHBIM. OTBETUMK 00s3aH HANpaBUTh CPEICTBA  MATEPUHCKOTO
(cemeiinoro) kamutaga M. B pasmepe 428 026 py0. B cuerT moramieHus
OCHOBHOTO JI0JII'a M INPOLEHTOB IO KPEAUTHOMY JIOTOBOPY, 3aKIIOYEHHOMY C
OaHKOM.

OTMeHsis penieHue cyia NepBo MHCTAaHIMK U MPUHUMAS 10 JEIy HOBOE
pemieHre 00 OTKa3e B YJOBJICTBOPEHUM HCKOBBIX TpeOOBaHUI, Cy
aneJUIAIIMOHHON MHCTaHIIMU UCXOJUJI M3 TOT0, YTO NPHOOPETEHHE HCTIIOM
JKUJIOTO JIOMa HE SBISETCS YIYYIIEHUEM SKWIHIIHBIX YCIOBUH CEMBbH,
MOCKOJIbKY HMMYIIECTBO MPUOOPETEHO B JPYroM HACEJICHHOM TYHKTE, IO
0J1aroyCTpOMCTBY CYLIECTBEHHO OTJIMYAETCSA OT UMEIOLIErocs, paboTa Cynpyron
Y MOCEIIAEMbIE JIETbMU IIKOJIBHBIC U JIOMIKOJIbHBIE YUPEXKACHUS PACTIOIOKEHBI
B TOpoJie, JOM NPHOOpPETeH HE Jig IMOCTOSIHHOTO IPOKUBAHUS C LEJBIO
YAOBJIETBOPEHUSI MOTPEOHOCTH B JKWIIbE, a JJISI BPEMEHHOIO MPOXKUBAHUSA U
OTIIbIXa B JIETHUM mepuoi. PacxomoBaHue cpeicTB MaTEpUHCKOTO (CEMEITHOTO)
KalnuTaja Ha MOTalleHnue J10JIra Mo KPeAUTy Ha MpUoOpeTeHne yKa3aHHOTO A0Ma
HE OTBEYACT LEJIH, YCTAHOBJIEHHONM 3aKOHOM O TOCYJApPCTBEHHOW MOIJIEPHKKE
CeMei, MOCKOJbKY OTCYTCTBYET YJYUILICHUE J>KWIUIIHBIX YCIOBUWA CEMBH,
pelieHre EHCHOHHOTO OpraHa 00 OTKa3e B YJOBJICTBOPCHHH 3asBICHUS M. 0
pacHoOpsKEHUU CPEJICTBAMU MAaTEPUHCKOTO KaluTasa sBJISIETCS 3aKOHHBIM.

CynebHast kojuierusi 1o rpaxjgaHckuMm jaenam  BepxoBHoro Cyna
Poccutickonn @enepanuu MpU3HAIA BBIBOABI Cyla ane/UISLIMOHHON WHCTAaHLIHMHU
OCHOBAaHHBIMU Ha HENPAaBWIBHOM TOJKOBAaHUM U TNPUMEHEHUU HOPM
MaTepUaIbHOTO MPaBa.
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B cootBercTBUUM ¢ npeamOyiol 3akoHa O rOCYJapCTBEHHOM MOAJIEPKKE
ceMell JaHHBIA (enepaibHbIi 3aKOH YCTAHABIMBAECT JOINOJHUTEIIBHBIE MEpPbI
rOCyapCTBEHHONW MOAJEPKKUA CEeMEW, UMEIOIIUX JETei, B LEesAX CO3IaHUs
YCJIOBUH, 00€CTICYMBAIOIIUX 3TUM CEMbSIM JOCTOUHYIO KU3Hb.

Cormacao m. 3 4. 3 cr. 3 ykazaHHOTO (eaepallbHOTO 3aKOHa JIWIIA,
MOJIYYHMBIIINE CePTUPUKAT, MOTYT HAMPaBUTh CPEACTBA MATEPUHCKOTO
(ceMelHOro) KamuTajga B IIOJHOM OOBeMe JHMOO0 II0 YacTIM B TOM YHCIC Ha
YIIYUIICHHUE KATUIITHBIX YCIOBHUH.

CpenctBa (4acTb CpEACTB) MATEPUHCKOTO (CEMEHHOT0) KamuTalia B
COOTBETCTBHM C 3asBJICHUEM O pACIOPSHKEHUM MOTYT HalpaBisTbCS Ha
npuoOpeTeHre (CTPOUTENHCTBO) JKUJIOTO  TOMEIIEHHUs, OCYIIECTBIISIEMOE
rpakJaHaMu TOCPEACTBOM COBEPIIEHHUS JIIOOBIX HE MPOTUBOpPEYAIIMX 3aKOHY
CHCIIOK W Yy4YacTHsi B 00s3aTenbCTBAaX (BKJIIOYAS YYacTHE B IKUJIMIIHBIX,
KUJTUIIHO-CTPOUTEIBHBIX U )KWIIMITHBIX HAKOMUTEIBHBIX KOONIEPATUBAX ), TyTEM
0€3HaATMYHOTO nepeuncieHus YKa3aHHBIX CpEJICTB OpraHu3alllu,
OCYILECTBIISIIOLIEH OTUYXICHUE (CTpOUTENBCTBO) prUOOpPETaeMOrO
(cTposimierocsi)  KWJIOrO  MOMEHIEHWs,  JUM00  (U3HYECKOMY  JIULLY,
OCYUIECTBIISIIOLEMY OTUYKJIEHUE MPUOOPETAEMOr0 KUJIOr0 MOMEIIEHHS, JTU00
OpraHW3allid, B TOM YHCJIE KPEIUTHOMW, TPEIOCTABUBIIEH 110 KPEIUTHOMY
JIOTOBOPY (IOTOBOPY 3aiimMa) IEHEKHbIE CPEICTBA HA yKa3aHHbIe 1enu (m. 1 4. 1
cT. 10 Ha3BaHHOTO (hesIepaTbHOTO 3aKOHA).

CormacHo 4. 6' cr. 7 3akoHa o rOCyapCTBEHHOM MOJJECPKKE CeMeH
3asBJICHUE O PACTIOPSHKEHUH CPEJICTBAMU MaTEPUHCKOTO (CEMENHOr0) KanuTana
MOXET OBITh TOJAHO B J000E BpeMs CO JHS POXIEHHUS (YCHIHOBJICHHS)
BTOPOTO, TPETHETO PEOCHKA WJIM MOCIEAYIONIUX JETEeH B Cllydae HEOOXOIUMOCTH
UCIIOJIb30BAHUS CPEJCTB (YACTU CPEACTB) MATEPUHCKOTO (CEMEMHOI0) KanmuTasia
Ha TIOTallIeHWE OCHOBHOTO JOJra MU YIUIATHl TPOIEHTOB MO KpEeauTaM WIH
3aiiMaM Ha TpHOOpEeTeHHE (CTPOUTEIHCTBO) JKUJIOTO TOMEIICHUS, BKIIIOYAS
UTIOTEYHbIE KPEUTHI, MPEIOCTABICHHBIM TPaXAaHaM M0 KPEIUTHOMY JOTOBOPY
(moroBopy 3aiiMa), 3aKJIIOUCHHOMY C OpraHu3alveid, B TOM YHUCJIE KPEIUTHOU
OpTraHU3aIMEN.

Ha ocHoBanuu 4. 5 ct. 7 Ha3BaHHOrO BhIlIE (enepabHOTO 3aKOHA
MpaBUJIa MOJA4YU 3asBJICHUSI O PACIIOPSKEHUU, a TaKXKe MepeyeHb JOKYMEHTOB,
HEOOXOMUMMBIX  JUISI  pealiu3allid  MpaBa  PACHOPSDKEHUS — CPEeACTBAMHU
MAaTEpUHCKOTO (CEMEHHOro) Kamuraja, YCTAaHABJIMBAIOTCS YIIOJIHOMOYCHHBIM
[IpaButensctBOM  Poccuiickoit ~ @enepanuu  ¢eaepaibHbIM — OpPTaHOM
WCIIOJIHUTEIILHOM BIACTH.

B cootBercTBUM ¢ ab3aiiem mepBbiM 1. 2 [IpaBui HampaBlieHUS CPEJICTB
(JactT CcpelcTB) MATEPUHCKOrO (CEeMEMHOro) KamuTala Ha YIy4ylIeHUe
KUJIHMIIHBIX ~ YCIIOBUM, YTBEPXKICHHBIX MOcTaHOBIeHHUEM [IpaButenbcTBa
Poccuiickoii @enepauun ot 12 nexadpst 2007 r. Ne 862, nuuo, nosyduBiiee
TOCYJIapCTBEHHBIA CepTU(HUKAT HA MATEPUHCKHUM (CEMEHHBIN) KamuTall, BIpPaBe
UCIIOJIb30BATh CPEICTBA (YacCTh CPEJICTB) MATEPUHCKOTO (CEMENHOro) Kanurana
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Ha MPUOOPETEHHUE WM CTPOUTEIHCTBO >KHJIOTO MOMEIIEHHUS, OCYIIECTBIsIEMbIC
rpakJjaHaMu TOCPEACTBOM COBEPIIEHUS JIIOObIX HE MPOTHBOpPEYAIMX 3aKOHY
CHCIIOK W YydYacTHsi B 00s3aTelabCTBax (BKJIOYAs YyYacTHE B IKUJIUIIHBIX,
KUJTUITHO-CTPOUTEIIBHBIX U KUIUIIHBIX HAKOMUTEIBHBIX KOOTIEPATUBAX ), ITyTEM
OE3HAIMYHOTO nepeYnCICHUs YKa3aHHbBIX CPEICTB OpraHu3alluu,
OCYLIECTBIISIIOLIEN OTUYKJICHHE (CTpOUTENBCTBO) prOOpETaeMoro
(cTposimierocsi)  JKWJIOrO  NOMEMIEHWs,  JU00  QuU3WYecKkoMy  JIHLY,
OCYIIECTBIISIONIEMY OTUYXKJECHUE MPUOOPETAEMOr0 KHUJIOTO MOMEIICHHS, TUO0
OpraHu3allid, B TOM 4YHCJE KPEAUTHOM, MPEAOCTaBUBIICH MO KPEIUTHOMY
JIOTOBOPY (ZI0TOBOPY 3aiimMa) ICHEKHBIE CPE/ICTBA HA YKAa3aHHBIE 1IEIH.

OTMeHsiE pemieHue Ccyaa I[epBOM HHCTAaHUMM W OTKa3biBasg B
YIOBJIETBOPEHUN HCKOBBIX TpeOOBaHUM, CyA aleUBIIIMOHHOW HWHCTaHIIUU
IIPUIIIEIT K BBIBOJLY O TOM, YTO IPUOOPETEHHUE UCTIIOM KHUJIOTO JIoMa HE SIBIISIETCS
VIYYIICHUEM SKUJIUIIHBIX YCIOBUW CEMbHM, a I1eJb NPUOOpETeHHS He
COOTBETCTBYET LIEIISIM HAIIPaBJIEHUS CPEJICTB MATEPUHCKOr0 KamuTaia.

Mexay TeM, Kak BHJHO M3 MATEpHANIOB [IeJla, MCTELl COBeplInia
JNEUCTBUS, B pe3yJIibTaTe€ KOTOPBIX JKUJUIIHBIE YCIOBUS €€ CEeMbH OBbLIN
(dakTUYecKu  yIy4dlIeHbl, O  Y€M  CBHUJICTEIbCTBYIOT  JIOKYMEHTHI,
NOATBEPKAAIONINE TMPUOOPETEHNE W30JUPOBAHHOTO KHUJIOTO TOMEIIEHUS.
CnopHoe J0OMOBIAJICHUE COOTBETCTBYET TpeOOBaHUAM, NPEAbABISIEMbIM K
KUJIOMY TIOMEIIICHUIO, SIBJSICTCS] MPUTOJHBIM ISl MOCTOSIHHOTO MPOKUBaHMUSI,
HaXOJUTCS B DKOJOTMYECKH OJIArOMPUSATHOM [IJIsi TMPOXKUBAHUS palioHE, B
TPAHCIOPTHOM TOCTYMMHOCTU K MECTaM padOTHI U YUEOBbl.

Kpome  TOro, 3akoHojgarenb  HE  OrPAaHMYMBAET  JEp>KaTess
rOCYJapCTBEHHOTO cepTU(UKATa B BBIOOpE croco0a yIyUIICHUS KUTUITHBIX
YCIIOBUM, TpaXXJaHWH BIpPaBE HMMETh B COOCTBEHHOCTH HEOTPaHUYEHHOE
KOJIMYECTBO OOBEKTOB HEJABUKUMOCTH, BIIAJIETh U TIOJIb30BATHCS UMU IO CBOEMY
YCMOTPEHHUIO, MPUOOPETEHHE CIIOPHOTO JTOMa COOTBETCTBYET I€IM HAPABICHUS
JAHHBIX CpPEJICTB — YIYYIIEHUIO JKWIHIIHBIX YCIOBUM CEMbHU, CO3JAHUIO
MHOT'0JICTHOM CEMbE MCTIIA YCIOBUH, 00ECTIEYMBAIOIIUX JOCTOMHYIO )KU3Hb, YTO
MPEAYCMOTPEHO MpeamMOysioi 3akoHa O TOCYJIapCTBEHHOM MOIEPKKE ceMel B
KayeCTBE OCHOBHOM 1EJIM YCTAHOBJICHUS COLIMAIIBHOM TIOJIJIEPKKU CEMEN,
UMEIOIINX JICTEH.

ITockoibKy HcTel] MpruoOpeIia 3eMeIbHbIN YY4aCTOK U PacIoOIOKEHHBIN Ha
HEM OKWJIOM JIOM, TO pacxojJOBaHUE JCHEXKHBIX CPEJICTB MATEPUHCKOIO
(ceMelHOro) KamuTajla COOTBETCTBYET 1€/ HAMNpaBJCHUS JaHHBIX CPEICTB —
YIYUYIIEHUIO KUIUIIHBIX YCIOBUN CEMbH.

C ydeToM U3IOKEHHBIX BbIIE 00CTOSATENHCTB CyneOHas KOJIJIETHS T10
rpaxknanckum nenam BepxoBHoro Cyna Poccuiickoii enepannn nmpu3Halia, 4To
MPABOBBIX OCHOBAHUM JJiE OTMEHBI PEIICHUS CyJla MEPBOM MHCTAHIIMMU Yy CyJia
aneJuUISIIUOHHON MHCTAHIIMU HE UMEJIOCh.

Onpeodenenue Ne 8-KI'17-16
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Hpoueccyaﬂbnbw 80npoOCHl

13. Uckm 0 3ammTe MHAMBHAYAJIBHBIX TPYAOBBLIX NMPAaB MOIYT ObIThH
MOJAAHBbI B CY/ N0 NPABWIAM AJILTEPHATHBHO MOICY/AHOCTH.

I1. oOpatuncss B pailoHHBIA Cyq1 T'. MOCKBBI C MCKOM K OpraHHM3alllH O
BOCCTAHOBJIEHMM Ha padoTe, B3bICKAHUM 3apa0OTHOM IUIATBl 3a BpEM:
BBIHY’KJIEHHOTO IIPOryJia, KOMIIEHCAlUA MOPAJIBHOTO Bpea.

B o6ocHoBaHue 3asBiIeHHBIX TpeOoBanuii I1. ykazan Ha TO, 4TO COCTOSUT B
TPYJOBBIX OTHOUIEHUSIX C OTBETYHUKOM, paboTan B MOCKOBCKOM (¢umuanie
opranu3aiu. Ha ocHoBaHuM mpuka3za paboTonarens OH ObUI YBOJIEH C
3aHUMaeMol JOMKHOCTH 1o m. 2 4. 1 cr. 81 TK P® (mo coxpamieHuto
YHUCJIEHHOCTU WM 1Tata paboTHUKOB). II. cunTaeT yBOJbHEHUE HE3aKOHHBIM,
IOCKOJIbKY COKpAIeHMs] YUCJICHHOCTH WJIM IITata pabOTHUKOB B (Quinaie
OpraHu3allid HE IPOBOJIMIIOCH, IOCJIE €r0 YBOJBHEHHS Ha 3aHHMAEMYI0 UM
JOJKHOCTB IPUHSAT APYTroil pabOTHUK.

OnpenenenueM Cyabd pailoHHOTO cyna . MOCKBBI, OCTaBJIE€HHBIM 0Oe€3
U3MEHEHUS]  aleUIALMOHHBIM  ONpelelIeHUueM, UCKoBoe 3asBieHue 1L
BO3BpalleHO Ha ocHoBanumu n. 2 4. 1 cr. 135 TTIK P® no npuuwmue
HEMOACYAHOCTH JIeJla JAHHOMY pallOHHOMY cynay. McTiy pa3bsaCHEHO, 4TO C
yYKa3aHHBIM 3asBJIEHUEM OH BIIPAaBE OOpPAaTUTHCA B CyH MO MECTY HaXOXACHUS
OTBETYHKA.

CyneOnass KkoJjulerus MO TpaxkIaHCcKuMm Jenam  BepxoBHoro Cyga
Poccuiickoit @enepaniui OTMEHWJIA COCTOSIBIIMECS TO Jeily CylneOHbIe
IIOCTAHOBJICHHUS I10 CJIEIYIOIIUM OCHOBAHUSIM.

B coorBerctBun ¢ 4. 1 ct. 47 Koncturyuuu Poccuiickoit ®@eneparuu
HUKTO HE MOKET OBbITh JIMIIEH [paBa Ha PACCMOTPEHHE €ro Jejia B TOM CyJe U
TEM CyJIbEH, K MOJICYTHOCTH KOTOPBIX OHO OTHECEHO 3aKOHOM.

[To o6memy mnpaBwmity, yctaHoBienHomy ct1. 28 TTIK P®, wuck
NPEeabABISIETCS. B CyJl 10 MECTY >KUTEIbCTBAa OTBeTUMKA. VICK K opraHu3anuu
NPEABABISIETCS B CYJl IO MECTY HAXOKJIEHUSI OpTaHU3ALIMH.

B cr. 29 I'TIK P® 3akpernieHsl paBuia aabTEPHATUBHON MOACYTHOCTH —
MOJICYHOCTH IO BBIOOPY MCTIIA, COTJACHO Y. 2 KOTOPOM MCK K OpraHu3alui,
BBITEKAIOIIMM U3 NIEATEIbHOCTU €€ (uinajia Uiu MPeACTaBUTEIbCTBA, MOXKET
ObITh TMpEAbSIBICH TakXkKe B CyJ IO MECTy HaXOXKICHHs ee ¢uiauana Wiu
MPEICTaBUTENIbCTBRA.

B u. 9 cr. 29 TTIK P® (B pemakuuu, I€MCTBOBABIIEI HAa MOMEHT
obOpamenus 1. ¢ uCkoM B pailOHHBIN Ccya T. MOCKBBI) OBLTO MPEAYCMOTPEHO,
YTO MCKH, BBITEKAIOIIME W3 JOTOBOPOB, B KOTOPBIX YKa3aHO MECTO UX
UCIIOJTHEHHSI, MOTYT OBITh MPEIBSIBICHBI TaKXKE B CyJ MO MECTY HCIOIHEHUS
TaKoro J0roBopa.

CornacHo 4. 10 crt. 29 T'TIK P® BbIOOp MeXay HECKOIBKUMHU CyIaMH,
KOTOPBIM B CUJTY IaHHOM CTaThbU MOACYIHO JEJ0, IPUHAIICKUT UCTILY.
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W3 npuBENEHHBIX HOPM NPOLECCYATIBHOTO 3aKOHA CIENYET, YTO IPaBO
BbIOOpA cyJa, €CII JIeJ0 MOJACYAHO HECKOIBKUM CyJlaM, IIPEIOCTaBICHO UCTILY.
Takoe mpaBOBOE pEryJIHPOBAHUE SABISETCA MEXAHW3MOM, HAIMPABJICHHBIM Ha
co3laHue HauboJliee ONTUMANBHBIX YCIOBUHM, Ui pa3pelieHus CIOpOB B
CyZeOHOM TMOpSJIKE M TPEJOCTABISAECT HCTILy JAOMOJHUTEIBHYIO TapaHTUIO
CyIeOHOM 3alUThl IPaB M 3aKOHHBIX MHTEPECOB — BO3MOXHOCTH BBIOOpA cyda
JUTs1 OOpAIIeHUs B CYJ] C HICKOM.

IIpn momade MCKOBOTO 3asiBIEHUS B PalOHHBIM Cyl I'. MOCKBBI HCTEI]
BOCITOJIB30BAJICSI YKA3aHHBIM MPABOM M OOpaTWICS B NAaHHBIA Cya HCXOAS W3
OCYILIECTBIISIBIICHCSI UM TPYAOBOM JESITENHbHOCTH B MOCKOBCKOM (hunnase
OpraHu3allid M YKa3aHHOTO B TPYJOBOM JIOTOBOpPE €ro Mecra paboThl,
OTHOCSIIIIETOCS K TEPPUTOPUATIBHON MOACYAHOCTH JAHHOTO PAallOHHOTO Cya.

[TockonbKy MCTIIOM IO HacTOSIIEMY Jelly Obula BhIOpaHa MOJCYIHOCTh
0 MECTy HaxOXIeHus (Quinana opraHu3aluu, TO CyJI ObUI HE BIIpaBe
CaMOCTOATENILHO OCYIIECTBUTh HMHOW BBIOOP MOJCYAHOCTU 3asiBieHHOro II.
Cropa U BO3BpalaTh €ro UCKOBOE 3asBJICHUE HAa OCHOBaHWU 1. 2 4. 1 c1. 135
['TIK PO.

BriBOa Ccyna mepBOil MHCTaHIIMM O TOM, YTO PACHOJOXKEHHE (ruinana
[IPaBOBOI0 3HAYEHHS B JAHHOM CIIy4a€ HE HMMEET, IMOCKOJbKY B CHIIy CT. D5
['KP® ¢unuan He sABIAETCS IOPUAUYECKUM JIULIOM M, COOTBETCTBEHHO, HE
MOXET SIBJISITCS OTBETUYMKOM TIO 3asBJICHHBIM TpeOOBaHUSIM, OCHOBAaH Ha
OLIMOOYHOM TOJIKOBAHMM HOPM MPOLIECCYaTbHOrO MpaBa, YCTaHABIMBAIOIINX
MPaBWIO AJbTEPHATUBHON TMOJCYAHOCTHM IO HCKaM K OpraHu3aiusiM,
BBITEKAIOIINM U3 JIEATETLHOCTH €€ (hUiuaia WIh MPeJCTaBUTEIbCTBA, a TAKXKe
M0 HKCKaM, BBITEKAIONIUM M3 JIOTOBOPOB, B KOTOPBIX YKa3aHO MECTO HX
UCIIOJHEHUs. Bompoc ke O NpUBICYEHWHU K YYACTUIO B JEJl€ B KayecTBE
HaJUISKAIlET0 OTBETYMKA HMCXOAsd W3 ImonoskeHui m. 1 ct. 48, ct. 55 'K PD
IOPUUYECKOTO JIUIIa MOXKET OBITh Pa3pelieH CyI0M B XOJ€ MOATOTOBKU JeNa K
CyleOHOMY pa30upaTesIbCTBY.

BBuny H3710KEHHOTO BBIBOJ CYJIOB O TOM, YTO TPaXXIAHCKOE JEJIO IO
ucky I1. k 6aHKy 0 BOCCTaHOBJIEHMU Ha paboTe, B3bICKAHUU 3apabOTHOM IJIAThI
32 BpeMsl BBIHY)XJCHHOTO TIPOTyJia, KOMIIEHCAIlMM MOpPaJbHOIO Bpela
HETOJICYTHO pallOHHOMY CYAY I'. MOCKBBI, TPOTUBOPEUUT MOJIOKEHUAM 44. 2, 9,
10 ct. 29 T'TIK P®.

Kpome Toro, CyneOHast Kojuierus ykasajia Ha CIeAyIollee.

OenepanbHbiM 3aKOHOM OT 3 uroist 2016 1. No 272-03 «O BHeceHuu
W3MEHCHUN B OTJHIECJIbHBIE 3aKOHOJATEIbHBIE aKkThl Poccuiickon denepanuu mo
BOIIPOCAM TIOBBIMICHUS OTBETCTBEHHOCTH paboTojareneld 3a HapyIICHHUE
3aKOHOJATENbCTBA B YaCTH, Kacawollehcs omiarel Tpyna» (mamee —
®enepanbHbiil 3ak0H 0T 3 utoiist 2016 r. No 272-D3), BCTYNUBIIUM B 3aKOHHYIO
cuy ¢ 3 okTsiopst 2016 T., cr. 29 I'TIK P® nomonHera 4. 6°, cormacHo KOTopoii
MCKH O BOCCTAHOBJIEHUHU TPYJOBBIX IIPaB MOTYT MPEIBABISITHCA TAKXKE B CY/Jl MO
MECTY KHUTEIbCTBA UCTLA.
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Yacteio 9 c1. 29 I'TIK PO B pepakiuu denepaibHOTO 3aKOHA OT 3 HIOJIA
2016 1. Neo 272-®3 yCTaHOBJIEHO, YTO UCKH, BBITEKAIOIIUE U3 JOTOBOPOB, B TOM
YyuCJIe TPYJAOBBIX, B KOTOPBIX YKa3aHO MECTO WX HCIIOJHEHHS, MOTYT OBITh
MPEABSABICHBI TAKXKE B CY/JI 10 MECTY UCIIOJHEHHUS TAKOTO JIOrOBOPA.

Takum o00pa3oM, Ha MOMEHT TIPOBEPKUA CYIOM amneUIIMOHHOMI
uHctanimu (30 ssHBaps 2017 r.) 3aKOHHOCTH ONpPEACNICHUSI CYJAbU PalilOHHOIO
cyna r. MockBel oT 8 wutons 2016 r. mo vactHO#l »kamobe II. m3meHeHwus,
BHeceHHble B CT. 29 I'TIK P® denepanbHbiM 3akoHOM oT 3 wurons 2016 r.
Ne 272-®3, KOTOpPBHIMH  YCTAaHOBJEHBI JOMOJHUTENIbHbIE TMpaBwia 00
albTEPHATUBHOM  MOJCYAHOCTH  CIOPOB MO  HCKaM  pabOTHUKOB O
BOCCTAHOBJICHUH HApYIICHHBIX TPYAOBBIX IpaB (IIpaBO pabOTHUKA MPEIbIBUTH
HCK TI0 CTIOpaM, CBSI3aHHBIM C BOCCTAHOBJICHHEM HApPYIICHHBIX TPYAOBBIX IPAB,
10 MECTY €ro KUTEJIbCTBA JUOO MO MECTY HCIOJHECHHS UM O00S3aHHOCTEH IO
TPYJIOBOMY JOTOBOPY) M KOTOpBIE HampaBjieHbl Ha Cco3JaHue HauboIee
ONTUMAJLHBIX YCIIOBHM pPaOOTHHKaAM JJIS pa3pelicHUus WHAUBUIYaTbHBIX
TPYJOBBIX CIIOPOB B CYJI€OHOM IOpSAKE, BCTYIUJIM B CHIIy, YTO HE OBLIO
MPUHATO BO BHUMaHUE CYJOM aleUIIIMOHHON UHCTaHIIMU, OCTaBUBIIUM B CHUJIC
omnpeNesieHne CyJa MepBOM HMHCTaHIUHU, BcliencTtBue vero Il. ObuiM co3maHbl
MPENATCTBUS B pealii3alliy €ro npasa Ha CyIeOHYIO 3alUTy.

Onpeoenenue Ne 5-KI'17-173

14. IlpenbsiBiaeHne B3bICKaTe1eM HCHOJHUTEIBHOIO JHUCTA K OHOMY
U3 COJIMAAPHBIX JOJKHUKOB HEe NpepbiBaeT TeYeHHEe CPOKA JABHOCTH IJIA
NpeAbsBJICHUA MCIOJHHUTENbHBIX JUCTOB K HCIOJHCHUI0O B OTHOLICHHH
APYIrUX J0JKHMKOB.

JI. oOpatumicst B Cyl € 3aBJIICHHEM O MPEKPAICHUH HCIOJHUTEIBLHOTO
MIPOU3BOJICTBA, CChUIASICh HA TO, YTO 3a0YHBIM pEIIEHUEM cynaa oT 16 HOsOps
2007 r. ynoBnerBopeH uck Oanka k JI., I'., M. u E. o B3bIckaHumM conumapHO
33JI0JDKEHHOCTH 1O KPEAUTHOMY JOroBopy. JlaHHOE pelieHre cyaa BCTYIUIIO B
3aKOHHYI0 cuity 18 nexadpst 2007 r.

Ha ocHoBanuu yka3zanHoro pemenus cyaa 24 saaps 2008 1. B3pICKaTENI0
BbIJIaH MCTIOJTHUTENBHBIN JTUCT, KOTOPHIN 18 stHBapst 2016 1. ipeabsBiaecH 6aHKOM
JUISL UCTIOJTHEHHUSA B CIIYy>KOy CyneOHbIX npucTaBoB. 19 suBaps 2016 r. cyaeOHbIM
IPUCTABOM-UCIIOJHUTEIIEM  BBIHECEHO IIOCTAaHOBJIEHHE O  BO30YXICHUH
UCIIOJIHUTENIbHOTO TMPOM3BOJCTBA MO B3bickaHuio ¢ JI. B monp3y Oanka 517
568,87 py0.

ITockoNbKY MCIOIHUTEIbHBIA JIUCT ObUT MPENBSABICH K MCIOJHEHUIO 32
npejeiaMu yCTaHOBJIEHHOIO 3aKOHOM TPEXJIETHEIO CpOKa, TO, M0 MHEHHIO
3asBUTENS, UCIIOJHUTEIBHOE IPOU3BOJCTBO MOMJIEKUT MPEKPALIEHUIO.
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OnpenenenueM cyja, OCTABJICHHBIM 0€3 M3MEHEHMS aneUIIMOHHBIM
oTpeJiesieHreM, B yI0BIeTBopeHuu 3asBieHus JI.B. otkazaHo.

Cynebnas koJulerus 1O TrpaxkaaHckum Jnenam  BepxoBnoro Cyga
Poccuiickoii ®epepaniuu  HE corjacuiach C BBIHECEHHBIMH CYJICOHBIMU
MOCTAHOBJICHUSIMU 110 CJEAYIOIKUM OCHOBAHUSIM.

Crateeit 323 'K P® npenycMoTpeHO, YTO MPHU COMUAAPHON 00S3aHHOCTH
JOJKHUKOB KPEIUTOP BIpaBe TpeOOBATh MCIIONHEHUS KaK OT BCEX JOJHKHHUKOB
COBMECTHO, TaK M OT JIOOOr0 U3 HUX B OTAEIBHOCTH, IPUTOM KaK MOJIHOCTBIO,
TakK ¥ B 9acTu goira (1. 1).

Cormacno 4. 1 cr1. 428 I'TIK P® ncnoJHUTENBHBINA JTUCT BBIIAETCA CYAOM
B3bICKATEJIO MOCIIE BCTYIJICHUS! CYJ€OHOrO MOCTAHOBJIEHHS B 3aKOHHYIO CHILY,
3a UCKJIIOYEHUEM CIIy4yaeB HEMEIJIEHHOTO HMCIIOJIHEHUS, €CJIM UCIIOJHUTEIIbHBIH
JUCT BBLIAECTCA HEMEMJIEHHO NOCie MPUHATHS CYIAEOHOTO MOCTAaHOBIICHUS.
VcnomHUTENbHBIM  JTUCT BBIJACTCS B3BICKATENI0 WM IO €ro mpockoe
HAIPaBJISIETCS CYJIOM JJI UCTIOTHEHUS.

B cootBercTBHU CO cT. 429 1aHHOTO KOJEKCa MO KAKIOMY PELICHUIO Cya
BBIIACTCSL OJMH HCIIOMHUTEIBHBIA JucT. OJIHAKO, €Cl pPEeUICHHE MPHHITO B
M0JIb3Y HECKOJIBKUX MCTI[OB MJIM IPOTUB HECKOJIBKIX OTBETUYMKOB, a TAKXKE €CITU
UCITOJIHEHHE JIOJHKHO OBITh MPOU3BENIEHO B PA3IMUHBIX MECTaX, CYJ M0 MPOChOe
B3BICKATENsl JOJKEH BBIIATh HECKOJBKO HCIOJHUTENIBHBIX JIUCTOB C TOYHBIM
yKa3aHWEM MeCTa MCIIOJIHEHUS WM TOW YacTH pelIeHus, KOTopas Mo JaHHOMY
JUCTY TOJUIC)KUT MCIIOTHEeHUIO (4. 1).

Ha ocHoBaHum pemieHus Wi MPUTOBOPA CyJa O B3bICKAHUHU JICHEKHBIX
CYMM C COJIMIAPHBIX OTBETYMKOB IO MPOCHOE B3BICKATENS JTOJIKHO OBIThH
BbIIAHO HECKOJIbKO HMCIOJIHHUTEIbHBIX JINCTOB, YUCIO KOTOPBIX COOTBETCTBYET
YUCIIy COJIMJIAPHBIX OTBETYMKOB. B Ka)K0M HCMOJHUTENHHOM JIHCTE JOJDKHA
ObITh yKa3aHa oOIas CyMMa B3bICKaHHUS H JIOJDKHBI OBITH YKa3aHbl BCE
OTBETYMKH U MX COJMIAPHAs OTBETCTBEHHOCTS (4. 2).

B cuiy u. 1 ct. 21 ®@eaepanbroro 3akoHa ot 2 okTa0opst 2007 r. Ne 229-D3
«O0 HCHOJHUTEIHLHOM TPOU3BOJCTBE» (Hanee — 3aKoH 00 MCHOJHUTEIBHOM
MIPOM3BOJICTBE) MCIIOIHUTEIBHBIE JIUCTHI, BhIJaBAEMbIe HA OCHOBAHUH CYICOHBIX
aKTOB, 32 MCKJIIOYCHUEM HCIIOTHUTEIBHBIX JIMCTOB, YKa3aHHBIX B ud. 2, 4 u 7
JTaHHOW CTAaThH, MOTYT OBITh MPEIBSIBICHBI K HCIIOJTHCHUIO B TEYCHHUE TPEX JIET
CO JTHSI BCTYIUICHHS CyJIeOHOTO aKTa B 3aKOHHYIO CHITY.

Cornacno 4. 1 cr. 432 T'TIK P® cpok npeabsBiIeHUsS UCIOIHUTEIBHOTO
JIOKYMEHTa K HCIIOJIHEHUIO TPEPBIBACTCS MPEIBSIBICHUEM €T0 K HCIOJIHEHHUIO,
eciu (enepadbHbIM 3aKOHOM HE YCTAaHOBJIIEHO HMHOE, a TaKKe€ YacTHYHBIM
UCIIOJTHEHUEM JTOJKHUKOM CYA€0HOTO MOCTaHOBIICHUSI.

B cr. 22 3akona 00 UCIIOJIHUTENBHOM MPOU3BOJICTBE TAKXKE YKa3aHO, YTO
CPOK  TPEAbSBICHUS  MCIOJIHUTEIBHOTO  JOKYMEHTa K  HCIIOJIHEHHIO
npepbiBaeTcsi: 1)  MPEeIbsSBICHUEM  HCIONHUTENBHOTO  JOKYMEHTa K
UCTIOJIHEHUIO; 2) YaCTUYHBIM WCIIOJIHEHHEM HCIIOIHUTEIBHOTO JOKYMEHTa
JTOJKHHKOM (4. 1).
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[Tocne mepepbiBa TEUEHHE CpOKA MPEABSIBICHUS HWCIIOIHUTEIBHOIO
JIOKyMEHTa K UCIIOJIHEHUIO BO300OHOBIsIeTCA. BpeMs, ucTekiiee 10 mpepbIBaHUs
CpOKa, B HOBBIN CPOK HE 3aCUMThIBaeTCs (4. 2).

N3 yCTaHOBIIEHHBIX CYIOM OOCTOSITENILCTB U MATEPHAJIOB JieJa CIEYET,
YTO UCIIOJIHUTEIBHBIA JUCT B OTHOIICHMHM AoJDKHUKA JI. B3bICKarenem cC
MOMEHTa BCTYIUICHHs pElIeHus cyJa B 3akoHHylo cuiy (18 mexabpst 2007 1.)
HE MPEIBSIBISIICS K UCIIOTHEHUIO OoJiee Tpex JieT — Ao 15 mapta 2011 r.

VYcTaHOBJIEHHBIE CYAOM OOCTOSITENIbCTBA JI€NIa TAK)KE CBHUJIETEIBCTBYIOT,
YTO WCHOJIHUTENIbHBIC JIUCTHl BBIIAHBI OTACIBHO B OTHOUIEHUHM KaXJAO0TO
JOJDKHMKA, B YKa3aHHBIM BBIIIE TMEPUOJ] B3bICKATEIEM B CIYKOy CyIeOHBIX
MIPUCTABOB MPEABSBISIINCH UCIOJHUTENIbHBIEC JIUCTHl B OTHOUIEHUU JOJKHUKOB
E.u M.

Kakux-nmubo maHHBIX O TOM, YTO B Ha3BaHHBIM NEPHOJ| TEYCHHUS CpPOKa
NPEABSABICHUS]  UCIOJIHUTEIBHOTO  JIUCTa  B3BICKATEIEM  MPEAbSIBISIICS
UCIIOJIHUTENbHBIN JTUCT B OoTHOuIeHuu JI., 1160 o toMm, uto JI. mpousBeneHO
YaCTUYHOE UCIIOJIHEHUE PEMIEHUS, CYZIOM HE YCTAHOBJICHO.

Takum obOpaszom, B nepuop c¢ 18 aexadbpss 2007 r. mo 15 mapra 2011 r.
CyJIOM HE YCTaHOBJIEHO OOCTOSITEIbCTB, KOTOPHIE B CHUJYy 3aKOHA SIBJISUIMCH OBl
OCHOBAHHEM JUIsl MEpPephiBa TEUEHUS CPOKa MPEAbSIBICHUS HUCIOIHUTEIHLHOIO
JYcTa B OTHOLIECHHUH JI. K HCTIOJIHEHHIO.

Cchliasch Ha MepepbiB TEUCHUSI CPOKA MPEABSIBICHUS UCIIOTHUTEIBHOTO
JUCTa B OTHOIIEHUH JI. €ro 4aCTUYHBIM UCTIOJTHEHUEM MOCIIE MPEIBIBICHUS €T0
B3bIckaTesnieM B Mmapte 2011 roma, cya He yden, 4TO 3TH JACUCTBUS ObUIM
COBEPUIEHBI YK€ IOCJE TOr0, KaK MCIIOJHUTEIbHBIN JIUCT, KaK YKAa3aHO BBIIIIE,
HE TIPEIBSBIISIICA K UCTIOJTHEHUIO 00Jiee TPEeX JIeT.

JloBonbl mpeacTaBuTeNss O0aHKa O TOM, YTO K ATHUM OTHOIICHHSIM T10
aHAJIOTUM TOJIJIeKAT MPUMEHEHHUI0 mojiokeHus 1. 2 ¢1. 206 'K PO, Cynebnas
KOJUIErus 1o rpaxkaanckuM aenam BepxoBHoro Cyna Poccuiickoit @enepauun
MpU3Haja HEOOOCHOBAHHBIMHU, TMOCKOJBKY JaHHOW HOPMOHW MPEeayCMOTPEHO
CHelUalbHOE OCHOBAHHWE [JIi TEUYEHMS] CpPOKa HMCKOBOM JTaBHOCTHM 3aHOBO H
TOJBKO TIPU YCIOBUM TMPU3HAHUS JOJDKHUKOM B MUCHBMEHHOM (hopMe CBOEro
JIOJITa.

Kpome Toro, 13 yCTaHOBIIEHHBIX CYZIOM OOCTOSITENIbCTB JIeia CIEeYET, UTO
B gaeckabpe 2013 roma B3bICKaTeleM ObUT OTO3BaH HEHUCHOJHECHHBIM
WCIIOJHUTENBHBIA JIMCT B OTHOIIEHWU JI., B CBSI3M C Ye€M HCIHOJHUTEIHHOE
MPOU3BOJICTBO MO JAHHOMY HUCIOJHUTEIBHOMY JHCTY ObLJIO OKOHYEHO. BHOBB
ATOT WCIIOJIHUTEIBHBIN JIUCT OBLT MPEIBSIBICH B3BICKATENIEM K UCIOJHCHUIO B
aaBape 2016 roga, korjga ¢ MOMEHTa BCTYIUICHHS B CUITY PEIICHUS Cy/a MPOILIO0
oonee 9 ner.

MoTHUBBI, O KOTOPHIM B3BICKAaTEJIEM OB OTO3BaH HEWCIOJHEHHBIN
UCIIOJHUTENbHBIA JIUCT, CYJI€OHBIMU WHCTAaHIUSAMH HE YCTAaHABIUBAIUCH,
OLICHKA UM HE JIaHAa.
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Mexnay tem mnoctaHoBieHueM Kouctutymmonnoro Cyaa Poccuiickoi
@enepaun ot 10 mapra 2016 1. Ne 7-I1 «Ilo gmemy o mpoBepke
KOHCTUTYUMOHHOCTHU 4. | cT. 21, 4. 2 ¢T. 22 u 4. 4 cT. 46 DenepanbHOro 3aKoHa
«OO0 UCIOJHUTENHFHOM MPOMU3BOJICTBE» B CBS3M C kanoboil rpaxaannHa M.JL
PocroBueBa» mpuszHaHel He cOOTBEeTCTBYOIMMHM KoHcturynmu Poccuiickoi
®denepanuu (ee cr. 35 (4. 2), 46 (4. 1) u 55 (4. 3) monoxenus 4. 1 cr. 21, 9. 2
CT. 22 1 4. 4 cT. 46 3aKoHa 00 MCIOJIHUTEIHLHOM MPOU3BOJACTBE B TOM Mepe, B
KaKOW 3TH IOJIOKEHUSI B UX B3aUMOCBSI3M IO3BOJISIIOT — MPU HEOJHOKPATHOM
NpEpPhIBAHUM  CPOKA  NPEABSIBICHUS  HUCHOJHUTEIBHOTO  JOKYMEHTa K
VCTIOJIHEHUIO TIPEABSABICHUEM HCIOJHUTEIBHOTO JTOKYMEHTA K UCIOJHEHUIO C
MOCJICIYIOIIMM BO3BpAIICHUEM B3BICKATEII0 HAa OCHOBAHUHU €r0 3asBICHUS —
BCSIKMH pa3 MCUYUCIATh TEUCHUE ITOTO CPpOKa 3aHOBO C MOMEHTa BO3BpAIllCHUSA
HCTOJIHUTEILHOTO JIOKYMEHTa II0 JaHHOMY OCHOBAHHIO B3BICKATEII0 W
MPOJIEBATH €0 TEM CAMBbIM Ha HEONPEEIECHHO IJIUTEIILHOE BPEMSI.

Kak pasbsicamn Konctutynuonnsli Cyn Poccuiickoit  ®eneparuu,
MOCKOJIBKY B KaXKJIOM CJIy4dae MPEIbSIBICHHUS HCIOJHUTEIBHOTO JIOKYMEHTa K
WCTOJIHEHUIO TIOCIIE BO3BPALCHHUS HWCIOJHUTEIBHOTO JIOKYMEHTA B3BICKATEIIO
CPOK €ro NpEeabsABICHUS K HWCHOJHEHUIO MPEPHIBACTCS, TAKUE JCHCTBUA
B3BICKATEJIS B TEYEHUE HEOTPAHUYEHHOTO BPEMEHU MOTYT MPUBECTH K TOMY, YTO
UCIIOJHUTEILHOE  TMPOM3BOACTBO HE  OyJIeT OKOHYEHO  HUCIIOJIHEHUEM
COJIEpPIKaIllerocsl B UCTIOJIHUTEIBHOM JJOKYMEHTE TPEOOBaHUS, a IOJHDKHUK — MPU
HaJIMYUU BBIHECEHHOT'O B OTHOIIIEHUHM €r0 HEHCIOJHEHHOTO CyJIe0HOro akra —
JOJDKEH OECKOHEYHO TpeObhIBaTh TMOJA yrpo30od TPUMEHEHHUST K HEMy H
MpUHAIICKAIIEMY €My HWMYIIECTBY MCIOJHUTEIBHBIX JIEUCTBUH W MeEp
MIPUHYIUTEILHOTO UCITOJTHEHHUS.

DTO CyaeOHBIMU WHCTAHIIUSMH YYTEHO HE ObLIO M MOBJIEKJIO BBIHECEHUE

HE3aKOHHBIX CYJICOHBIX TOCTAHOBJICHHUH.
Onpeoenenue Ne 81-KI'17-5

CYAEBHAA KOJUJIEI'UA
IO S KOHOMHNYECKHUM CIIOPAM

Hpalcmuka NPpUMEHEHUA 3AKOHOO0amenbLcmed o 6am<pomcm6e

15. Bosspar npuoodperTmero KOPNOPATHBHYIO NPUpPOAY
KanuTajo3aMelnaniero (PMHAHCMPOBAHUA He 32 CYET YMCTON NMPUObLIN, a
3a cYeT TeKyuleid BbIPYYKH NOJKHHUKA HE00XOAMMO PacCMATPUBATH KaK
3J10ynoTpedjieHHe IMPaBOM CO CTOPOHBI Ma’KOPHUTAPHOIO YYACTHHKA
(akumonepa). CoorBercTByHOIIHME AeiCTBHA, OQOpPMIICHHbIe B KadecTBe
BO3BpaTa 3ailiMOB, MOMJIEKAT TPU3HAHMIO HeAeHCTBUTEIbHBIMH 110
npasuiaam ct1. 10, 168 'K P® kak coBepuieHHbIe CO 3JI0yNOTpedIeHHeM
NpaBoM.
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Ha ocHOBaHMM MUIATEKHBIX MOPYYEHUM C PACUETHOIO CYETA KOMITAHHUH
OOIIECTBY,  SIBISAIONIEMYCS  €AUMHCTBEHHBIM  YYaCTHHUKOM  KOMIIaHHH,
NIEPEYHCIICHBI ICHEKHBIE CPEICTBA.

B kayecTBe OCHOBaHUSI IUIATEKEW B IJIATEAKHBIX JOKYMEHTaX yKa3aHO Ha
norameHue o043aTeNnbCTB MO JOTOBOpaM 3aiMa.

BrnocneacTeuu onpeaeseHneM cyna Bo30yKJI€HO MPOU3BOJCTBO M0 JIETY O
HECOCTOSITENIbHOCTU (OaHKPOTCTBE) KOMITAHHH.

KOHKYpCHBII ylpaBisomuid KOMIIAHUA OOpaTHIICA B apOUTPaKHBII Cy[ C
3asBJICHUEM O MPU3HAHUU HEJEUCTBUTEIBHBIMU OINEPAIMil MO MEPEYUCITICHUIO
JIEHE)KHBIX CPEJICTB, CChUIASICh HAa TO, YTO IUJIATEXKU COBEPIICHBI B YCIOBUSIX
HEIJIaTeKECTIOCOOHOCTH KOMIIAHUH: YK€ UMEIIUCh 00513aTeNIbCTBA Mepe]] MHBIMU
KpEIUTOPaMH, B TOM YHUCJIE C HACTYMHUBIIUM CPOKOM HCIIOJIHEHUS (B YACTHOCTH,
nepea yrnoJHOMOYEHHBIM OpPraHOM IO HAJory Ha J0XOAbl (U3MYECKUX JIHII,
KOTOPBIN JOJKHUK YAEpKaj, HO HE TEPEeUrciauwi B OIOJKET), B HACTOSIIEE
BpeMsi TpeOOBaHUsI NaHHBIX KPEIUTOPOB BKIIOUEHBI B peectp. OOIIeCTBO,
dbopMaabHO  BBICTYNMBIIEE  3aUMOAABILIEM,  SBISJIOCH  €IMHCTBEHHBIM
YYaCTHUKOM JOJDKHUKA (emy mnpuHagiexana 100-mpoueHTHas — J0Jis),
MPEOCTaBICHHBIE UM JICHEKHBIC CPEICTBA (PAKTUYECKU HE SIBISUITUCH 3aiiMOM,
OTHOIIICHUS HOCWJIM KOPIOPATHBHBIM XapakTep, ObLIM HaNpaBJICHbl Ha
JOKanuTaanu3aluuo OusHeca. EAMHCTBEHHBIM yYaCTHUK HE MOT HE pacrojararhb
nHpopMalelt 0 HEyIOBJICTBOPUTEIIBHOM (DUHAHCOBOM COCTOSIHUM KOMITAHUU
Ha MOMEHT Bbllauu 3aiiMoB. [locnenyrouiee u3bsATHE paHee MPEAOCTaBICHHBIX
CPEACTB MPUUMHUIIO BpPE KPEAUTOPaM JTOJKHUKA.

OrnpenenenueM cyjja NepBOM MHCTAHIIUY 3asIBJICHUE YAOBJIETBOPEHO.

[TocTanoBneHreM cyjna aneuBIIUOHHOW WMHCTAHIIMM, OCTaBJIEHHBIM 03
M3MEHEHHS] TTOCTAHOBIIEHUEM apOMTPAKHOTO Cy/Ja OKpyTa, OompelesieHue cyna
MEPBOM MHCTAHIIMM OTMEHEHO, B YAOBJIETBOPEHUU 3asIBJICHUS OTKA3aHO.

Cynebnas komierusi Bepxosuoro Cyna Poccuiickoit deneparuu oTMeHUIa
MOCTAHOBJICHHUS CyJa aneJUIAIIIMOHHON MHCTAaHIIUU U apOUTPaKHOTO CyZa OKpyra
W HampaBwia O0OOCOOJICHHBIM CIIOp Ha HOBOE pPAacCMOTpPEHHE B CY]
aneJUIALMOHHON MHCTAHIIMY MO CIEAYIOIIUM OCHOBAHUSIM.

JleficTByromiee  3aKOHOJATENLCTBO O  OAHKPOTCTBE HE  COACPKHUT
MOJIOKEHUH, COTJIACHO KOTOPBIM OYEPENHOCTh YJOBJIETBOPEHHS TPEOOBAHMIA
adpunpoBaHHBIX (CBSI3aHHBIX) C JOJDKHUKOM KPEIUTOPOB IO TPaXKIAHCKUM
00s13aTeNIbCTBAM, HE SIBJISIFOIIUMCS KOPIOPATUBHBIMU, MOHWXKaeTcs. [Ipu stom
cama mo cebe Bblaua 3aiiMa yYaCTHUKOM JOJDKHHUKA HE CBUICTEIBCTBYET O
KOPIOPAaTUBHOM XapakTepe TpeOOBaHUS MO BO3BPATY MOJYYCHHOW CYMMBI IS
1eseit 0aHKpOTCTBA.

Bmecte ¢ teM m. 1 cr. 9 3akoHa O OaHKpPOTCTBE NPEILYCMOTPEHBI
OTIpEJICTICHHBIC O0OCTOATENHCTBA, TMPH HAIMYUUA KOTOPHIX JODKHHUK 00s3aH
oOpaTUTBCS B Cyd C 3asABICHUEM O COOCTBEHHOM OaHKPOTCTBE B CBSI3H C
HEBO3MOKHOCTBIO JAJIbHEUIIErO0 OCYLIECTBICHUSI HOPMAJIbHOU XO35MCTBEHHOU
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NESATEIbHOCTH M0 SKOHOMUYECKUM MpUYMHAM (a03allbl BTOPOM, MATHIHN, MIECTOM
U CeIbMOM Ha3BaHHOTO MTyHKTA).

[Ipu  HacTymieHMHM  TOAOOHBIX  OOCTOSITEIBCTB  JOOPOCOBECTHBIN
PYKOBOJIUTENh JIOJDKHHMKA BIpPaBE MPEATNPUHITH MEPhI, HANpPAaBJICHHBIC Ha
CaHAIMIO JOJDKHUKA, €CIM OH MMEET MPABOMEPHBIC OXUIAHUS TPEOIOJICHUS
KPU3UCHOM CHUTYyaIluu B Pa3yMHBIN CPOK, MpUIaraeT HeoOXOAUMbIE YCUITUS IS
JTOCTIDKCHHSI TAKOTO Pe3yibTaTa, BBITIONHSIS 3KOHOMHUYECKH OOOCHOBAaHHBIN
mwiad (ab3am BTOpoit m. 9 mocrtanoBneHus Ilnenyma Bepxosuoro Cypa
Poccuiickoit @eaepaunn ot 21 nexadps 2017 r. Ne 53 «O HEKOTOpBIX BONpocax,
CBS3aHHBIX C TPHUBJIICUCHUEM KOHTPOJHUPYIOMUX  JOJDKHHUKA JIMI K
OTBETCTBEHHOCTH MPU OAHKPOTCTBEY).

[Toka He ToKa3aHO WHOE, MPEANOIAraeTcs, YTO MAKOPUTAPHBIC YUACTHUKHU
(aK1MOHEPHI), ToJIoca KOTOPBIX UMEJH peliaroliee 3HauyeHUe MpU Ha3HAUYCHUU
PYKOBOJMTEIISA, CBOCBPEMEHHO TMOJy4YaloT HHGOPMAIMIO O JEHCTBUTEIHLHOM
MOJIOKEHUU JIeT B  XO3SUCTBEHHOM oOmiectBe. [lpu Hamuyum  Takoit
uHOpMAIIMU  KOHTPOJHUPYIOIIME  yYaCTHUKU  (aKuOHephl)  ne-(pakrto
MPUHUMAIOT YIPABICHYECKHUE PEIICHHS O CyAh0e MODKHUKA — O J1ade COTJIACHs
Ha peajTM3alfio BRIPAOOTAHHON PYKOBOIUTEIIEM CTpPaTETHH BBIXOJA M3 KPU3HCa
U 00 OKa3aHUU COJICUCTBUA B €€ peaiu3anuu Judo o0 oOpallleHHH B CyH C
3asIBJICHHEM O OAaHKPOTCTBE JIOJKHHKA.

[TockonpKy TEpeYUCICHHBIC CIIydal HEBO3MOXXHOCTH TIPOJIOJDKEHUS
XO035UCTBEHHON JEATEILHOCTH B OOBIYHOM pEXUME, KaK MPaBUIIO, CBSI3aHBI C
HEJIOCTAaTOYHOCTBIO JICHEKHBIX CPENICTB, YKOHOMHYECKH OOOCHOBAHHBIA ITUTAH
MPEOJIOJICHUST  TSDKEIOro  (DMHAHCOBOTO  TOJIOKEHHS  MPEeayCMaTpUBaeT
MPUBJICUCHUE MHBECTHUIIMN B OM3HEC, OCYIIECTBISIEMbIN JOKHUKOM, B IEJSIX
MOTIONTHEHUSI OOOPOTHBIX CPENCTB, YBEIWYEHUS OOBEMOB TMPOU3BOJICTBA
(mpoaax), a Tak)Ke JOKAMMTAIM3ANKA Ha HHBIC HYK/IbI.

COOTBETCTBYIOIIUE BIIOKEHUS MOTYT OQOPMISITECA KaK yBEIHMYCHHE
YCTaBHOTO KalWTaJa, MPeoCTaBICHUE TOJDKHUKY 3aiiMOB M HHBIM 00pa3oM.

[Ipu 5TOM, €cmu MaKOPUTAPHBIN YYaCTHHK (aKIMOHED) BKJIAJBIBACT CBOU
CpEIICTBa 4Yepe3 KOPIOpaTHUBHBIC MPOICAYPHI, COOTBETCTBYIOMAsS WH(OpMaIus
pacKpbIBaeTCs IyOJMYHO M CTAHOBUTCS JOCTYITHOH KpEeauTOopaM W HWHBIM
yY4aCTHMKaM TpakJlaHcKkoro obopora. B 3ToMm ciiydyae mocinenyromniee uU3bsITHE
BJIOKCHHBIX CPEACTB TaKXE IPOUCXOJUT B paMKaxX Ha3BaHHBIX IPOLEIYP
(pacnpenenenue NpuObLIN, BbITIIATA AUBUICHIOB U T.1.).

Korma e MakopuTapHBIH YJ4aCTHUK (aKIIMOHEP) OCYIIECTBIISET BIOKEHUE
CPEIICTB C MCTOJIB30BAHUEM 3a€MHOTO MEXaHu3Ma, (PMHAHCUpPOBAaHKE MTyOIUIHO
HE packpbiBaeTcs. [Ipm STOM OHO TMO3BOJIIET 3aByaJIMpPOBATh KPUZUCHYIO
CUTYaIINIO, CO37[aTh Mepe KPpeAUTOPaMU U MHBIMUA TPETHUMH JIUIIAMH WILTIO3UIO
0JIaromoTyYHOTO TIOJIOKEHUS JIeT B X035HCTBEHHOM O0IIIECTBE.

OpnHako 005S3aHHOCTH KOHTPOJMPYIOIIETO JIOJDKHHUKA JIUIA JIeHCTBOBATH
pa3syMHO ¥ IOGPOCOBECTHO B OTHOIICHHH KAK CAMOTO JOJDKHMKA (I 3 cT. 531
['K P®), Tak u rpaxIaHCKO-NPAaBOBOI'O COOOIIECTBA, OOBEIUHSIONIETO
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KPEIUTOPOB JOJDKHHUKA, IIOJPA3yMEBAET COACUCTBUE KPEAUTOPAM B IOJyYCHHUH
HEOOXOqUMOW MH(pOpMAIMM, BIMSIOMIEW Ha NPUHATHE WMH pPELIEHU
OTHOCHUTEJIbHO MOPSAJKA B3aUMOJCHCTBHUS C JOJDKHMKOM (ab3an Tpetuil m. 1
nocta”oBiieHus Ilnenyma BepxoBHoro Cygna Poccuiickoit ®enepauuu Ot
23 mtonst 2015 r. Ne 25 «O mpuMeHEHUHM CyAaMH HEKOTOPBIX IOJOXKCHHMA
pasnena [ vactu nepsoii ['paxknanckoro kojekca Poccuiickoit @eneparumy).

[loaToMy B cuTyauuu, Korjga OJ0OpEHHBIM Ma)KOPUTAPHBIM YYaCTHHKOM
(akMOHEpOM) TJIaH BBIXOJIa U3 KPU3HUCA, HE PACKPHITHIA MyOJIUYHO, HE yIaJIOCh
peann3oBaTh, Ha TaKUX YYaCTHUKOB (AKIIMOHEPOB) OTHOCSTCS YOBITKH,
CBS3aHHBIE C CAHALIMOHHOM JI€ATEIBbHOCTHIO B OTHOIIEHHH KOHTPOJIUPYEMOIO
XO35IICTBEHHOI'O oOmiecTBa, B Ipelenax  KalWuTaJ03aMELIAoIIEro
(uHAHCUpPOBaHUS, BHECEHHOTO MMM IIPU HCIOJHEHUU YHOMSHYTOrO IIJIaHa.
IMeHHO 3TH y4YacTHUKM (AKIIMOHEPBI), YbM Tojioca (POPMHUPOBAIM PEUICHUS
BBICILIETO OpraHa yNpaBJeHHs XO3IMCTBEHHBIM OOIIeCTBOM (00wLIero coOpaHus
YYaCTHUKOB  (AQKIIMOHEPOB)), TOJ KOHTPOJEM KOTOpPBIX HaxoIWwics U
€AMHOJWYHBIN UCIIOJHUTENIBHBINA OpraH, OTBETCTBEHHBI 3a ACATEIBHOCTD CAMOI0
oOlmecTBa B KPU3UCHOM CUTyalldd U, COOTBETCTBEHHO, HECYT PHCK
Her((PEeKTUBHOCTH M30PAHHOTO IJIaHA HEMYyOIUYHOrO 10(MHAHCUPOBAHUSL.

W3bsiTHE  BIOKEHHOTO  HA3BAaHHBIM  MaXOPUTApPHBIM  YYACTHHUKOM
(aKUMOHEPOM) HE MOKET OBITh MPUPABHEHO K UCIIOJIHEHUIO 00S3aTENIbCTB MEPET
HEe3aBUCUMBIMU KpeauTtopamu (1. 4 ct. 1 ['K PO).

Onpeoenenue Ne 305-0C15-5734 (4,5)

16. TpeGoBaHue ydyacTHMKA O BO3BpaTe BKJIA/1a B YCTABHOM KanuTAaJ
o0uiecTBa B CBSI3M € HEACHCTBUTEJILHOCTHIO pelIeHUs 00 yBeJIHMYCHHUH
YCTABHOIO KANHUTAJAA SIBJSAETCH KOPHOPATHBHBIM M He TMOMJIEKHUT
BKJIIOYCHHUIO B peecTp TPeOOBaHUIl KPeAUTOPOB.

Pemennem o6mero coOpaHusi YYaCTHMKOB OOIECTBAa YBEJIWYEH €ro
YCTAaBHOM KaIlUTAJI 3@ CYET BHECEHMS BKJIaJa KOMITAHUEH.

B cootBercTBHM ¢ cornameHueM O 3adeTe TpeboBaHHE OOIIeCTBa K
KOMIIAaHUHM O BHECEHHMHU BKJIaJa 3aCUMTHIBACTCA B CUET TPEOOBAHMSI KOMIIAHUH K
OOIIIECTBY O BO3BPATE CYMMBI 3aiiMa.

Pemennem apOuTpaxxHOTO CyJa MPU3HAHO HEJEHCTBUTENIbHBIM PEILICHUE
o011ero coopaHusi yYaCTHUKOB 00111ecTBa 00 YBEIMYEHUH YCTABHOTO KaluTaia.

B pamkax pgena o OaHKpOTCTBE 0OIIecTBa KOMIIaHUsS OOpaTHiIach C
3asBJICHUEM O BKIIIOUEHUU B PEECTp TPeOOBaHHUI KPEeTUTOPOB €€ TPpeOOBAHMS O
BO3BpaTE CyMMBI 3aiiMa.

OmnpeneneHreM cyia NMepBOM MHCTaHIMM, OCTABICHHBIM 0€3 M3MEHEHMS
IOCTAHOBJICHUAMU CyJa aneUIILMOHHOM MHCTAaHUUU U apOUTPaXHOIO cyAa
OKpyTa, 3asBJIEHUE KOMIIAHUH y/I0BJIETBOPEHO.
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Cynebnas kosterusi BepxoBHoro Cynma Poccuiickoii ®eneparuu
OTMEHMJIa Ha3BaHHbIE Cy/J€OHbIE aKThl M HalpaBuia 00OCOOJIEHHBIM CHOp Ha
HOBOE PACCMOTPEHHE B CYJ] IEPBOM MHCTAHIIUU IO CJIETYIOIIUM OCHOBAHUSIM.

3akoH 0 GaHKpoTCTBE (a03a1 BOCKMOM CT. 2) HE OTHOCUT K KOHKYpPCHBIM
KpeauTopaM yupeauTenedl (YJ4aCTHHUKOB) JOJDKHHKA TIO 00s3aTelbCcTBaM,
BBITEKAIOUINM U3 TAKOT'O YYacTHsl, MOCKOJIbKY XapakTep 00sS3aTeIbCTB ATHX JIUI]
HEIMOCPEICTBEHHO CBSI3aH C UX OTBETCTBEHHOCTHIO 32 JEATEIBHOCTh OOLIECTBA B
npenesax CTOMMOCTH NpHHAMISXKAIIUX UM Aojed. O0s3aTenbeTBa JOJKHUKA
nepel CBOMMH yUpEAUTENAMH (YYaCTHUKAMM ), BBITEKAIOLIUE U3 TAKOTO Y4aCTHS
(manmee — KopHoOpaTHBHBIE 0053aTENbCTBA), HOCAT BHYTPEHHHUI XapakTep U HE
MOTYT KOHKYPHUpPOBaTb C BHEIIHMMHU O0O0s3aT€IbCTBAMU, TO €CTh C
00s13aTeNbCTBAMHU JOJDKHHMKA KaK Y4aCTHHKAa MMYIIECTBEHHOIO 00OpoTa mepen
JPYTUMHU y4aCTHUKaMHU 000pOTa.

VYupeaurenu (y4aCTHUKHU) JOJDKHUKA - IOPUIMYECKOTO JIMLA HECYT PUCK
OTPULATEIBHBIX IIOCIEICTBUM, CBSI3aHHBIX C €ro JesTelbHOCThI0. Kak
CIIEICTBUE, TPEOOBAaHUS TAKUX JIMIl MO KOPIOPATUBHBIM 0053aTeIbCTBAM HE
MOJJIEXKAT BKIIFOUEHHIO B peecTp TpeOOBaHUI KPEIUTOPOB. 3aKOH HE JIMIIAET X
IpaBa Ha YJOBJIETBOPEHHE CBOUX TPeOOBAaHUM, OJIHAKO 3TO MPABO PEATU3YETCS
MIOCJIE PAcUyeTOB C JIPYrUMHU KPEAUTOpPaMHU 32 CUET OCTABIIErOCS HMYIIECTBA
noipkHuKa (1. 1 cr. 148 3akoHa o 6aHkpoTcTBE, 1. 8 cT. 63 ['K PD).

[Ipyu nmpenocTaBlieHWH 3aWHTEPECOBAHHBIM  JIMIIOM JI0KAa3aTEIbCTB,
YKa3bIBalOUIMX Ha TO, YTO TpeOOBaHME YYaCTHUKA BBITEKAaeT M3 (akra ero
ydyacTusi B OOIIECTBe, NPU3HAHHOM OAaHKPOTOM, HA TaKOro Yy4YaCTHHKA
nepexoauT OpeMs IO OMPOBEPKEHHIO COOTBETCTBYHOIIETO aoBoaa («O0630p
cynebnoit npaktrku BepxoBHoro Cyna Poccuiickoit ®eneparu Ne 5 (2017)»,
yrBepxaeH I[Ipesumnymom BepxoBHoro Cyaa Poccuiickoit ®enepaunu
27 nexabps 2017 1.).

KoMmIianust He TOJIBKO BBIpa3wiia CBOKO BOJIKO HAa YBEIMYEHHE YCTABHOTO
KalyTasna MocpeCTBOM 3aueTa TpeOOBaHuUs O BO3BpaTe 3aiiMa, HO U (paKTUUYECKH
ee peann3oBaja (COOTBETCTBYIOIIME M3MEHEHHUs pa3Mepa YCTaBHOIO KamuTalia
JOJDKHUKA W TepepacipeiesieHue J0Jel y4yacTus B HEM COCTOSUIMCH, JTaHHBIE
U3MEHEHHUS] 3apEeruCTPUPOBAHbl B YCTAHOBJIEHHOM TIOPSAJKE), YTO B CBOIO
ouepe/ib BIOCIEICTBUU MO3BOJIMIO KOMIIAHUU TMOJIb30BATHCA KOPIOPATUBHBIMU
paBaMu C y4€TOM yBEJIUYMBIIEICS 10JK (y4acTBOBaTh B COOpaHUH, Ha3HAYATh
nupektopa U T.1.). CremoBarenbHO, TpeOOBaHWE KOMIIAHUM B 4YacTH,
Kacarolleiicsl 3aYTEHHBIX CyMM, IO CYUIECTBY SBISIETCA TpeOOBaHUEM O
BO3BpAaT€ B3HOCAa B YCTAaBHOM KamuTald JOJDKHHKA, TO €CTh ONPEIEICHHO
BBITEKACT U3 OTHOLIECHUH (PAaKTUUECKOTO yUacTHUs B TIOCIICIHEM.

C y4eToM H3JI0KEHHOI'O MOCIEACTBUS HENECUCTBUTEIBHOCTU CHEIKH I10
YBEJIIMYEHUIO YCTABHOTO KamuTana, O(QOpPMIIEHHOM B TOM 4YHUCIE pEIICHUEM
o0miero coOpaHusi YYaCTHMKOB OOILECTBA, XOTSI M HOCST PECTUTYIMOHHBIH
xapakrep (m. 2 cr. 167 I'K P®), mo cyru, HampaBieHbl Ha yMEHbBIICHHE
YCTaBHOTO KanuTaja MMyTeM YMEHbIIIEHUS HOMUHAJIbHON CTOMMOCTH J10JI€i BCex
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YYaCTHUKOB OOIIECTBAa M TOITOMY HE MOTYT KOHKYpHUPOBAaTH C TPEOOBaHUSIMHU
HE3aBHCHUMBIX KPEIAUTOPOB.

B cuiy w3m0KeHHOTO Takoe TpeOOBaHHME HE MOXKET OBITh BKIIOYCHO B
peectp TpeOOBaHUMN KPEIUTOPOB.

Onpeoenenue Ne 305-2C17-17208

17. Ilpu 00kajIOBAHUM pPelleHNs] CYAa 0 B3bICKAHUU 3a/10/KEHHOCTH €
AOJLKHUKA, MPU3HAHHOTO OAHKPOTOM, ApPOMTPAKHBIH YNPaABJISIOMUNA W
KpeaIuTOpbl 0/LKHHKA JOJKHbI 3asiBUTH J0BOAbI M (MJIM) yKa3aThb Ha
J0KAa3aTeJbCTBA, KOTOpPble ¢ Pa3yMHOH CTeNeHbK) JOCTOBEPHOCTH
MO3BOJIMJIM Obl Cyly YCOMHHMTBCSI B JIOCTATOYHOCTH H J0CTOBEPHOCTH
0KAa3aTeJbCTB, MPeACTABJIEHHBIX JTO0/UKHHUKOM W HCTHOM B 000CHOBaHHE
HAJIMYMSA 3a/10KeHHOCTH. bpemsi onpoBep:keHusI 3ITUX COMHEHMIH JIeKUT HA
HCTIE, B N0JIb3y KOTOPOT0 MPUHST OCNIAPHBAaEMBblii Cy1e0HbIH aKT.

PemenneM cyna mnepBOl WHCTAHLMHM YIOBJIETBOPEH HCK O0OIIECTBA K
¢bupmMe O B3BICKAHUHM 33J0DKCHHOCTH IO OIUIaTe€ BBIMOJHEHHBIX paboT IO
JIOTOBOPY MOJIPSAA.

BnocneacTBum ompeneneHueM cyia B OTHOIIEHMM (GUPMBI BBEJEHA
npolieIypa HaOI0ICHUSI.

B pamkax gema o OaHkpoTrcTBe (QUPMBI OOIIECTBO OOPaTHIOCH C
3adBJICHUEM O BKJIIOYEHHH €ro TpeOOBaHUS, OCHOBAaHHOIO Ha JOrOBOpE
HoJIpsiia, B peecTp TpeOOBaHUN KPEAUTOPOB.

He cormacuBmmich ¢ pemeHneMm cyla NMEpBOM HWHCTAHIMHU, BPEMEHHBIN
YIPaBISIONUINHN TODKHUKA U KOHKYPCHBIH KPEAUTOP TOJDKHUKA 00KAIOBaJIH €To
B aNeJUIIIMOHHOM TIOPSAJKE CO CCBUIKOW Ha TPAaBOBYIO  MO3UIHIO,
conepxaiytocst B 1. 24 mocranosiieHus Ilnenyma Beiciiero ApOuTpakHOTO
Cyna Poccuiickoit ®@enepanuu ot 22 utoHsa 2012 r. No 35 «O HexkoTOpbIX
MPOIECCYaTbHBIX BOMPOCAX, CBA3AHHBIX C PACCMOTPEHUEM JIeT 0 OAaHKPOTCTBEY
(mamee — mocraHoBienre Ne 35). 3asgBuUTENHM aNeUBIIIUOHHBIX >Kaloo
HACTAaWBaJId HAa COMHHUTEIBHOCTH O0O0S3aTEIbCTB, TOJOXKEHHBIX B OCHOBY
cynebnoro akta. [lo mx MHEHUWIO, TOJAPSAHBIX MPABOOTHOIIECHUN HE ObUIO, a
3aJJ0JUKEHHOCTh CO3/1aHa MCKYCCTBEHHO ((hopMaibHO) C LENBI0 YCTaHOBJICHHUS
KOHTpOJII B TMporeaypax OaHKpOTCTBAa. B moATBEpkIeHWE ATOW TMO3HIINH
3asIBUTEIM COCIAJINCh HAa COBOKYMHOCTH OOCTOSITENBCTB: ahOUIMPOBAHHOCTH
obmectBa U (UPMBI, JJIUTEIBHOE OTCYTCTBUE MPETEH3UM CO CTOPOHBI
HOJIPSITYMKA K 3aKa34MKy BIUIOTH J0 OaHKPOTCTBAa TOCIEAHETro, Ne(eKTs B
UCIIOJIHUTENIbHON JOKYMEHTAIlUM, TMPEJCTaBICHHON B CyJ, NpHU3HAHUE HCKa
OTBETUYUKOM O€3 HCCIeoBaHUS OOCTOSTENBCTB CIOpa M JApyrue. 3asBUTENU
X0JIaTallCTBOBAIU TIEPE]l CYIOM O MPOBEJACHUU CY/IeOHOM 3KCIEPTU3BI C LIETBIO
yCTaHOBJIEHUsI 00beMa U CTOMMOCTU paboT, 00 HCTpeOOBaHUU TOKYMEHTOB,
NOATBEPXKIAIOIIMX HWCIONHEHHEe (UpMOM HaHHbIX paboT, a Takke o
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NPUOOIIEHUU JOKYMEHTOB, MOATBEPKIAAIOUINX, YTO HUCIIOIHUTENIEM YKa3aHHbIX
paboT sBIsTIach Gpupma.

[Ipu paccmoTpeHun aneuIsIIMOHHBIX Kalo0 B CyJIecOHOM 3acelaHuH CY/I
aneJUILUOHHON MHCTAHIIMY B YIOBJIETBOPEHUH YKa3aHHBIX XOJaTalCTB OTKa3all
U TIPUHSUT TIOCTAHOBJIEHUE 00 OCTaBIICHUH Cy/eOHOTO pelieHus 6e3 U3MEHEHMs,
aneJUILHOHHBIX )Kaj100 — 0e3 yI0BIETBOPEHHSI. BbIBOIbI aNleJUIALIMOHHOTO Cy1a
MOTHBHpPOBaHbl TE€M, YTO 3asABUTEIM HE JIOKa3ald  OOCTOSITENHCTB,
YKa3bIBaIOUIMX HA CO3/JaHWE€ MHHUMOW KpPEIUTOPCKOW 3aJ0JDKEHHOCTH, B TO
BpeMs Kak (DaKT BBHIIOJHEHUS padOT MOJATBEPKICH aKTaMH 00 UX MPUEMKE.

ApOuTpaxkHblii CcyAd  OKpyra corjacwica C  BbIBOJAaMH  CyJa
aneJUILMOHHON MHCTaHIUY.

Cynebnas komerus BepxoBuoro Cyna Poccuiickoit ®eneparuun
OTMEHWJA Ha3BaHHbIE CyJIeOHbIE aKThl M HalpaBuja JEJI0 Ha HOBOE
PacCMOTPEHHE T10 CIETYIOLIIUM OCHOBAHUSM.

Kak mpaBuio, cyaeOHbIil criop oTpaxaeT KOH(MIUKT CTOPOH MO MOBOIY
Pa3IMYHON OLEHKH UMHU OOCTOATEIbCTB TE€X WJIM WHBIX MPAaBOOTHOIICHUH U
(W) TpUMEHUMBIM K HUM HOpMaM IpaBa. Pe3ynbrar paspenieHus cyie0HOro
cnopa oTpaxaercsi B cyaeOHoM akre. CyneOHble akTbl, NPUHUMAEMbIE
apOUTpaXHBIMH CYJaMH, JOJDKHBI OBITh 3aKOHHBIMH, OOOCHOBAHHBIMU U
MOTUBUpOBaHHBIMU (4. 4 cT. 15 AIIK P®), uro nocturaercs, HOMUMO MPOYETO,
BBINIOJIHEHUEM  JIMI[AMH, YYacTBYIOUIMMU B Jejie, OO0sS3aHHOCTEH 1O
JTIOKa3bIBAHUIO OOCTOSITEIBCTB, HA KOTOPbIE OHU CChUIAIOTCS KaK HAa OCHOBAHHE
cBOMX TpeboBaHuii u Bo3paxeHud (cr. 8, 9, 65 AIIK P®), a Takxke
BBIMIOJIHEHUEM apOUTPaKHBIM CYJIOM OOSI3aHHOCTH IO OLICHKE MPEe/ICTaBICHHbBIX
JIOKA3aTeJIbCTB U PA3PEIICHUI0 MPOYMX BOIPOCOB, KAaCAIOIIMXCA CYIIECTBa
cniopa (ct. 71, 168-175, 271 AIIK PO).

B cuny u. 1 cr. 16 AIIK P® Ha Bceli Tepputopun Poccuiickoii
®denepan BCTYNUBIIME B 3aKOHHYIO CHIIy CYJEOHbBIE aKThl apOUTPa)KHOTO
cyla 00JialaloT CBOMCTBOM 00111€00s13aTeIbHOCTH. BCTynmMBIIMM B 3aKOHHYIO
CWIIy CyAeOHbIM aKTOM, COJEpXalluM BbIBOABI 10 CYIIECTBY Jea,
JUKBUAMPYETCS CHOP W OTHOILIEHUSAM YYacCTHUKOB 3TOr0 CHopa MpHUAAeTCS
paBOBasi ONMPEEICHHOCTb.

B ycnoBusix GaHKpOTCTBA MOKHMKA M KOHKYPEHLHHU €ro KpPEeIUTOpPOB
BO3MOYHBI CUTYAIIMH, KOT/Ia OTJEIbHBIC JINIIA UHUIUUPYIOT CyI€OHBII CIIop 1o
MHHUMOM 3aI0JDKEHHOCTH C II€JIbI0  TOJIyYeHHUs BHEIIHE Oe3yNnpeyHoro
CyJIeOHOTO aKTa JUisl BKJIIOYEHUS B peecTp TpeOoBaHUM kKpeautopos. [lonoOHbIe
CTHIOPBI XapaKTePU3YIOTCs MPECTaBICHUEM MUHUMAIBHO HEOOXOAUMOro Habopa
JTIOKA3aTeJIbCTB, MAaCCUBHOCTBIO CTOPOH IPU OINPOBEPKEHUM IMO3WLHNA APYT
Ipyra, TpU3HAHHEM CTOpPOHAMH OOCTOSITENLCTB Jiela WM TpPU3HAHUEM
OTBETYMKOM HCKa U T.N. B CBA3M C TeMm, YTO HMHTEpPEChl HA3BAHHBIX JIAL U
JOJDKHUKA COBIAJAIOT, UX MNpOLEcCyallbHAsl AESATENbHOCTh HANpaBlICHa HE Ha
YCTAaHOBJICHHE WCTHHBI, & Ha HHbIE LeAd. [IpUHATBIMM MO TakuM cHopam
CyJIeOHBIMM aKTaMHU MOTYT HApYIIAThCS MpaBa APYTHMX KPEeIUTOPOB, UMEIOIINX
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MPOTUBOIIOIOXKHBIE UHTEPECHl U, KaK CIEACTBUE, PEaJbHO MPOTHUBOMOJIOKHYIO
MpolieCCyalbHYI0 MO3UIMI0. 3aKOH MPEIOCTaBISET HE3aBUCUMBIM KPEIUTOPaM,
a Tak)Ke apOUTPAXKHOMY YIPABISIIOIIEMY, TIPABO 00kKAJIOBATh CYJCOHBIN aKT, Ha
KOTOPOM OCHOBAHO 3asIBICHHOE B Jiesie 0 OaHKpPOTCTBE TpeboBaHue (4. 3 cT.16
AIIK P®, n. 24 nocranoBieHust Ne 35). OgHako o OOBEKTUBHBIM IMPUYMHAM,
CBSA3aHHBIM C TEM, YTO OHHM HE SIBISUIMCh YYACTHUKAMHU MPaBOOTHOIIEHHUH IO
CIOpPY, HMHUIIUUPOBAHHOMY YIOMSIHYTBIMH JIMIIAMH, HE3aBUCUMBIE KPEAUTOPHI U
apOUTpaXHBIA YIPABJSIIONIMNA OTPAaHUYEHbl B BO3MOXHOCTH MPEICTABICHUS
JIOCTATOYHBIX J0KAa3aTeIbCTB, MOJITBEPKAAONIMX UX JOBOABL. B TO ke Bpems
OHM JIOJIKHBI 3aABUTh TaKUe JOBOJBI U (WJIM) yKa3aThb Ha TaKW€ MPSAMbBIC WU
KOCBEHHBIE JI0KA3aTEJIbCTBA, KOTOPHIE C Pa3yMHOM CTENEHBIO JOCTOBEPHOCTH
NO3BOJIMIM Obl CyIy YCOMHHUTBbCS B JOCTaTOYHOCTU U JOCTOBEPHOCTH
JIOKA3aTeNIbCTB, MPEICTABICHHBIX JIOJDKHUKOM M HUMEIOIIMM C HUM OOIIMii
UHTEpPEC  KpeAUTOpOM. bpeMsi ompoBepKEeHUs 3ITHUX COMHEHHMHN JIEKUT Ha
nocienHeM. IIpy dyem 3TO HE JODKHO COCTAaBUTH Uil HEro 3aTpyAHEHU,
MIOCKOJIbKY MMEHHO OH JOJDKeH 00J1alaTh BCEMH JI0Ka3aTeIbCTBAMHU CBOUX
MIPaBOOTHOIIEHUI C HECOCTOSTENbHBIM JOJKHUKOM.

Takum oOpazoM, I MPeAOTBpaIEeHUsT HEOOOCHOBAaHHBIX TPEOOBAaHUMN K
JOJDKHUKY W HApYyIIEHWH TEM CaMbIM IPaB €ro KPEeIUTOPOB K JOKAa3bIBAHHUIO
00CTOSITENBCTB, CBA3AHHBIX C BO3HMKHOBEHUEM 3a/I0JDKEHHOCTH JIOJKHUKA-
0aHKpOTa, MPEIBIBIISIOTCS TMOBBINICHHBIE TpeOoBaHus (M. 26 MOCTaHOBJICHUS
Neo 35, n. 13 O630pa cyaeOHOM paKTUKU MO BOIIPOCAM, CBSI3aHHBIM C y4acTHEM
YIOJHOMOYEHHBIX OpPraHOB B Jiejlax O OaHKPOTCTBE M NPUMEHSEMBIX B ATHUX
Jenax nporenypax 0aHKpOTCTBa, yTBepkaeHHoro IIpesuanymom BepxoBHOro
Cyna Poccuiickoit deneparuu 20 nexabps 2016 r.).

[IpenbsBieHne K KOHKYPUPYIOIIUM KPEAUTOPaM BBICOKOTO CTaHAapTa
JTIOKa3bIBaHUSI TPUBEJIO Obl K HEPABEHCTBY KpeauTopoB. s ypaBHUBaHUS
KpeaAUuTOpoB B mpaBax cya B cuiy 1. 3 cr. 9 AIIK P® nomkeH okas3biBaTh
COJICHCTBHE B pealu3ally UX IpaB, CO3/1aBaTh YCIOBUS JJII BCECTOPOHHETO U
MOJIHOTO  HMCCJEJIOBAHMS  JIOKA3aTENbCTB,  YCTAHOBJEHUS  (DAaKTHUECKHUX
00CTOATENILCTB M MPABWIHLHOTO MPUMEHEHHS 3aKOHOB W WHBIX HOPMATHUBHBIX
MPaBOBBIX AKTOB [PU PACCMOTPEHUH Jiea.

Onpeoenenue Ne 305-2C17-14948

18. Cpenku 10 NPUHATHIO  €IMHCTBEHHBIM  YYACTHHKOM
X035iCTBEHHOI0 00111eCTBa pemieHus 00 yBeJMYeHUH YCTABHOIO KallUTaJIa
3a cYeT JONOJHHUTEJIBHOI0 BKJIAZA TPeTbero JIMUa M BKJIYEHUIO 3TOr0
TpeTbero JIMIA B COCTAB YYAaCTHUKOB O0IIECTBAa MOLJIEKAT NPOBEpKe B
paMKax Jeja 0 O0AHKPOTCTBe €AMHCTBEHHOI0 YYAaCTHHMKA o0lecTBa Io
npasujaMm cr. 170 'K P® — B ciaydyae (pakTH4eCKOT0 HEBHECEHUS FTHM
TPeTbUM JINLOM PeajbHOr0 JONOJHUTEJIBHOI0 BKJIaJa (1100 BHECEHUS] UM
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CHMBOJIMYECKOT0 JONMOJHUTEIBHOI0 BKJIaAa) uiaM mo npaBwiam ria. I11.1
3akoHa 0 OaHKPOTCTBE — B CJy4Yae BHECEHHUS TPeTbHUM JHILOM
JAOMOJHUTEJIBbHOI0  BKJAJa, PABHOIO0  HOMHMHAJIBHOW  CTOMMOCTH
NpHOOPETEHHOH UM J10JIH.

[IpennpuHumaTtenb sIBISICA €IUHCTBEHHBIM YYaCTHUKOM OOIIECTBA.

OmnpenenenueM apOUTPaXHOTO CyJa B OTHOIICHUU MPEAIPUHUMATEIS
BBEJICHA MPOIleTypa HAOII0ICHUSI.

ITo mpaBunam n. 1 ct. 207 3akoHa O OAHKPOTCTBE HAJOKEH apecT Ha
MpuHaJJIeXKaIIee JOJKHUKY UMYIIIECTBO U UMYIIIECTBEHHBIE MpaBa (B TOM YKCIIC
Ha JIOJIU y4acTHus B 00IIECTBE).

3aTeM Ha OCHOBAaHMM pEILICHUS MpEINpUHUMATENST U 3asBieHus B.
MOCJICSTHSIS BBEJICHA B COCTaB YYaCTHUKOB 00mIecTBa ¢ SO-TIPOLIEHTHOM J10jei
y4acTusi, JOJi MpeaNpuHUMATeNss yMeHbmmiaack 10 50 mpoueHToB. J[aHHBIE
JEUCTBUSL COBEPUIEHBI CO CCBUIKOM Ha YBEJIMYEHHE YCTAaBHOTO KamuTania
oOIIIeCTBa 3a CUET BHECEHUs B. TOMOMHUTENHHOTO BKIIAIA.

BrnocnenctBun Ha OCHOBaHUM 3asiBJICHUS MIPEANPUHUMATENS O BBIXOJIEC U3
oOmecTBa ero 50-mpoLEeHTHAs J0JI1 y4acTHs Mepenuia K 00IIecTBY U COrIacHO
IIPOTOKOIY 00mero coOpaHusi y4aCTHUKOB IepepacnpeniesieHa B mnoibs3y B.,
KoTopas crana obsnanareneM 100-mporeHTHON 0K y4acTusl B OOILIECTRE.

Pemennem  apOutpakHOoro  cyaa  NpEeANpPUHUMATENb  MHpPU3HAH
HECOCTOSITENIbHBIM (0AHKPOTOM), B OTHOIIEHHWHU €r0 HUMYIIECTBA OTKPHITA
poleIypa KOHKYPCHOTO IPOU3BO/ICTBA.

KoHKypCHBII ynpaBiIsironuii UMyIIIECTBOM JIODKHUKA 00OpaTHIICS B CyJl C
TpeOOBAHUSIMU O TPU3HAHUU HEICUCTBUTEILHBIMUA B3aMMOCBSI3aHHBIX CIEIOK
no nepenadye B. mpaB yyacTus B OOIIECTBE MO BHJIOM YBEJIHYEHUSI YCTAaBHOTO
KanuTalia yrmoMsHyTOTO 00IIecTBa.

OmnpenenenveM cyna MepBOMl MHCTAHIIMK, OCTABICHHBIM 0€3 M3MEHEHUS
MOCTAHOBJICHUSIMU Cy/la amNeJUISIIMOHHON HWHCTAHIIMM W apOUTPaKHOTO CyJa
OKpyra, 3asBIICHHble TpeOOBAaHMUS YJAOBJICTBOPEHbI B YacTH IPU3HAHUSA
HEJICUCTBUTEILHBIMIA ~ BBIXOJIa  MpEANpUHUMATENsI M3 Oo0lecTBa W
nepepacnpeiesiends ero JoJd B Tojibdy B., B 4YacTM mNpuU3HAHUS
HEJICUCTBUTEIBLHBIM BKJIIOUEHUST B. B cocTaB yd4acTHUKOB OOIIEeCTBa B
yIOBJIETBOPEHUHN HCKa OTKa3aHO. MOTHBUpPYS OTKa3 B YJIOBJIETBOPEHUM YaCTH
HCKOBBIX TPEOOBaHUM, CyJIbl YKa3aJld, YTO CHU)KEHHE HOMUHAIBHON CTOMMOCTH
M3HAYaJbHO MPHUHAUICKAEH NPEeINTPUHUMATENIO JT0JIM HE MPOU30LUIO U, Kak
CJI€JCTBME, HE BO3HHMKJIU BPEIOHOCHBIE TIOCJIEACTBUSA IJIsi KPEAUTOPOB
JOJKHHKA.

Cynebnas xomnerus BepxoBuoro Cyna Poccuiickoit ®eneparuun
OTMEHHUJIA Ha3BaHHbIC CYJEOHbIE aKThl B YAaCTHM OTKa3a B YAOBJIETBOPEHUU
WUCKOBBIX TpeOOBaHWI ¥ B JAaHHOW YacTH OTHpaBWiIa CIOp Ha HOBOE
pPacCMOTpPEHHUE B CyJ NEPBOM MHCTAHLMH O CIETYIOIIUM OCHOBAaHHUSM.
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Cam mo cebe TOT (hakT, 4TO MOCI]E MPUHSITHUS pElIeHUs] 00 YBEJIUYECHUU
YCTaBHOTO KaluTaja M BBEJCHHS B COCTAaB y4yaCTHUKOB B. He u3MeHMIach
HOMHUHAJIbHAsi CTOMMOCTb JIOJIM Y4YacTusl MpeAnpUHUMAaTeNs B oOIlecTBe, HE
CBUJICTEIIbCTBYET HU O JECUCTBUTEILHOCTH COOTBETCTBYIOIIUX CHAEJIOK, HU 00
OTCYTCTBUU HapYIICHUS MPaB KPEAUTOPOB.

Pazmep npuuuTtaronierocs Kpeauropam yAOBIETBOPEHUS OIpPEEseTCs
HE HOMMHAJIBHOM, @ PHIHOYHON CTOMMOCTBHIO JOJIA Y4YacTHusl, MpUHAJICKAIICH
npeanpuHuMarento. I[lpu 3ToM phIHOYHAST CTOMMOCTH JOJIA 3aBUCHUT, B
YACTHOCTH, OT BEJIMYUHBI YUCTHIX aKTUBOB XO3SIMCTBEHHOr0 00IIECTBa, pa3mMepa
JTAHHOMW JI0OJIM B MPOLIEHTaX (SIBISETCS OHAa KOHTPOJIBHOU (Ma)KOpUTapHOU) WIH
HEKOHTPOJILHON (MUHOPUTAPHO)).

[ToaToMy msis paspenieHus BOMpoca O MPUYMHEHUH ClIeTIKaMH Bpeja
KpeauTopaM cyJaM CJeJO0BaJI0 MPOAHATU3UPOBATh HM3MEHEHHE PHIHOYHOM
CTOMMOCTH JIOJM TMpEeANpPUHUMATENIS B PE3yJbTaTe COBEPIIEHUS CIOPHBIX
orepanui 1Mo yBeJIMYEHUIO0 YCTaBHOTO KaluTana.

bonee Toro, B 00OCHOBaHME 3asBIICHHBIX TpPEeOOBAHUN KOHKYPCHBIN
YOPaBISAIONIMN HWMYIIECTBOM JOJDKHHMKA CChUJIAJCS B TOM 4YHCJIE Ha TO, YTO
MOCJIE0BATEIBLHO COBEPILICHHBIE B KOPOTKHUI MPOMEKYTOK BPEMEHH CHIEJIKHU MO
YBEJIMYECHHUIO YCTAaBHOI'O KamnMTaja OOIIecTBa, MpUEMy B 3TO o00mecTtso B.,
BBIXO/y MpPEANpPUHUMATENS] U3 YIOMSHYTOro oOOIlecTBa W Tepefadye ero
YMEHBIIICHHOW 1o B. SBISIMCh  B3aMMOCBSI3aHHBIMU, ITPUTBOPHBIMH,
MPUKPHIBAIOIIUMU CIETKY MO0 MPSIMOMY OTYYXKICHHUIO MpeANpUHUMATEIEM
100-miporieHTOM 0K ydacTus B oOmmiecTBe B. B mensax u30exaHust oOparieHus
B3bICKAHHMSI HAa JIaHHYKO JIOJI0 B KOHKYpPCHOM IMpou3BojacTBe. IIpu stom B.
SBJISIACHh OJM3KOM POJCTBEHHUIIEH NpeANnpuHUMATENS, NPOXKUBaja C HUM B
OJIHOM KBapTUpPE U HE MOrja He 3HaTh O ()MHAHCOBOM COCTOSIHHUU JOJKHHKA.
Kak yka3piBalm KOHKYpCHBIU ympaBisitomuii, 100-mpolieHTHas 10Jis y4acTus B
oOIIIeCTBE MMeJa BBICOKYIO PBIHOYHYIO CTOMMOCTb. Ha3BaHHOMY 0O0IIECTBY
NpPUHAAJICKATN  3HAYUTENIbHBIC JIMKBUJIHBIE AaKTUBBI  (IOMM B  TpaBe
COOCTBEHHOCTU Ha 3€MEJIbHBIC YYaCTKH, HEXKUJIbIE TTOMEIIECHUsI, TPAHCTIOPTHbIC
CpE/ICTBA).

I[Io MHeHHrO 3asBUTENICH, NpPUKpPbIBAEMas CHEJIKa TaKXKe SBJUIACh
HEeNEHUCTBUTEIbHON KaK Ha OCHOBAaHMM I. | CT. 174 TK P® (kaK cjenka,
COBEpIICHHAs B HapyIICHUE 3ampeTa, OrpaHWYEHUs] Ha pacropsHKEHUE
MMYIIECTBOM, BBITEKAIOIIUX M3 3aKOHOJATEIhCTBA O HECOCTOATEIHHOCTH
(GaHKPOTCTBE)), TAK W HA OCHOBAHMH II. 2 CT. 61° 3aKoHA 0 GaHKPOTCTBE (KaK
MOJO3pUTEIbHAS  CHIeNIKAa, COBEpIEHHAs B IENAX MNPUYUHEHUS Bpena
UMYIIIECTBEHHBIM MPaBaM KPEIUTOPOB).

Cyasl Tak ke He TPOBEPUITH, BHECEH JIM B. TOMOIHUTETHHBIN BKIIA.

B curyanuu npuHATHS €IUHCTBEHHBIM YYaCTHHUKOM XO3SIICTBEHHOTO
oOmecTBa GopMaTbLHOTO PEMICHHS 00 YBEIMUEHUN YCTABHOTO KamuTasa 3a CUeT
JOTIOJTHUTEIHPHOTO BKJIaJla TPETHErO JIWIA, HEBHECEHUS! dTUM TPETHUM JIUIIOM
peajgbHOro JIOMOJHUTEIBHOTO BKJIaAa (JMOO0 BHECEHHS WM CHUMBOJIMYECKOTO
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JOTIOJTHUTENBHOTO BKJIaa) U MPU YCTAHOBIIEHUU OOCTOATENBCTB, YKa3bIBAIOIIUX
Ha B3aMOCBSI3aHHOCTb YMOMSIHYTBIX ACHCTBUM (0€3MeHCTBUSI) U MOCIETYIONTUX
JEUCTBUIA TIO BBIXOJy K3 0OIIecTBa OBIBIIETO €IWHCTBEHHOTO YYAaCTHHKA,
nepepaclpeesIeHHIO €ro J0JIU B M0JIb3y HOBOTO YY4aCTHHKA, COOTBETCTBYIOIINE
CHCNKMA TOMJIeKAT NpPU3HAHUIO NpUTBOpHBIMU (1. 2 cT. 170 TK POD),
MPUKPBIBAIOITUMU TIPSIMOE 0€3BO3ME3THOE OTUYKICHHUE JTOJIH.

B cBoto ouepenb, mpukpbiBacMas CJIEJIKa, COBEPIICHHAS B HapyIICHHE
nosoxeHnii 1. 1 cr. 174' TK PO, siBisiercst HeaelHCTBUTENBHOM (HUYTOXKHOM).

Ecnu ke Bo ucnosHeHue peuieHusi 00 YBEJIMUYEHUM YCTAaBHOTO KamuTaia
32 CYET JOMOJHUTENBHOIO BKJIAJa TPETHEro JUIA MOCIEAHEE BHECIO BKJA,
paBHBII HOMHMHAJIBHOM CTOMMOCTH TIOJIYYEHHOW WM JIOJH, CHEJNKa [0
YBEJIMYEHHUIO YCTABHOTIO KamuTana TMOJJIEKUT TMPOBEPKE HA COOTBETCTBHE
TpeOOBAHUSIM TI. 2 CT. 617 3akoHa 0 OAHKPOTCTBE C YUETOM CJIEAYIOIIETO.

[To cMmeichy cT. 19 denepanbHoro 3akoHa ot § despanst 1998 r. Ne 14-03
«O0 o0mecTBax ¢ OrpaHUYECHHON OTBETCTBEHHOCTHIO» YBEIMYEHUE YCTABHOTO
KanuTaia oOIlecTBa 3a CYET JIOMOJHUTEIBLHOTO BKJIaJa TPEThEro JHIla,
MPUHUMAEMOTO B OOIIECTBO, HAMPABJICHO HA MPHUBICUCHUE XO3SAHCTBEHHBIM
0O0I1IeCTBOM MHBECTHUIIMN B OOMEH Ha Mepeaady MHBECTOPY JAPYroro akThuBa —
JIOJIM  y4acTUsl B XO3SUCTBEHHOM OOIIECTBE C YBEJIMYECHHBIM YCTaBHBIM
kanuTtajioM. Ilpu MOJy4eHUHM HWHBECTOPOM  JIOJIM, HAJACNSIOUEH  €ero
MMYIIECTBEHHBIMU U KOPIOPATUBHBIMU MIPaBaMH, SBHO HE COOTBETCTBYIOIIUMHU
00bEeMy BHECEHHOTO WM JIOMOJHHUTEIBHOTO BKJIaJa, OOMEH LIEHHOCTSIMU HE
SBJISIETCS DKBHUBAJEHTHBIM. B »TOM ciydae, mo cyTd, mpuoOOpeTEeHUE 10U
OCYILECTBIISIETCS UHBECTOPOM KaK 3a CUET €ro JIOMOJIHUTEIBHOTO BKIIA/IA, TaK U
3a CYET BJIOKEHUN B OOIIECTBO, CACIIAHHBIX paHee OBIBIIUM €IMHCTBEHHBIM
YYaCTHUKOM, TO €CThb MPOUCXOJUT MPUPOCT AKTUBOB HMHBECTOpPA 3a CYET
CHW)KCHHSI aKTHMBA OBIBIIETO €IMHCTBEHHOTO YYaCTHHKA (YMEHBIIICHUS pa3mepa
€ro J0JM B CTOMMOCTHOM BBIPAKEHUM), MNPUUYUHSAS TEM CaMbIM BpEl
KpeauTopaM nocienanero. K ocnapuBaHuio moJ0OHBIX CAEIIOK, COBEPIICHHBIX 3a
CUET JIOJKHUKA, MpUMeHstoTcs osiokeHus 1. [11.1 3akona o 6ankporcerse (11. 1
cT. 61' 3akoHa).

Onpeoenenue Ne 301-2C17-13352

19. JleiicTBusi, HANPABJIECHHbIe HA YCTAHOBJIEHHE CJI0KUBIIEr0OCs B
NM0JIb3y 3aKa34YMKa CajdbJA0 B3aMMHBIX INPEJOCTABJIEHUH MO [0roBOPY
NMoApPA/Aa, He MOIYT ObITh OCHOPEHBbI MO0 NMPaBWJIAM CTATbH 61° 3akona o
0aHKPOTCTBE B PaMKax Jejia 0 0aHKPOTCTBE MOAPATIUKA.

B 2014 r. mpenmnpusitueMm (MOAPSIIYMKOM) M OOLIECTBOM (3aKa3UHUKOM)
3aKJIIOUEH JIOTOBOP CTPOUTENbHOTO mnojapsna. Cpok OKOHuUaHus paboTr —
1 Hos10ps 2014 T.
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ITucemoMm ot 31 okTsa6ps 2014 r. 3aka3uuK yBEIOMHUJ MOJAPSIIMKA 00
OTKa3€ OT MCIIOJIHEHUs JOrOBOpa B CBS3U C HAPYLIEHHUEM MOAPAIYUKOM CpPOKa
UCIIOJIHEHHUsI  pabOT M MpOCWI  MepeAaTh  pe3yidbTaThl  (PaKTUUECKH
HCIIOJTHEHHOTO.

OnpenenenueMm apOutpaxkHoro cyna ot 17 urons 2015 r. mpuHSTO K
MPOU3BOJICTBY 3asBJICHUE O TMPU3HAHUU MPEANPUSITUS HECOCTOATEIbHBIM
(6aHKpOTOM).

OO011ecTBO HANPABWIIO MPEINPHUITHIO MUCHEMO OT 15 oktabps 2015 r., B
KOTOPOM 3asiBUJIO, YTO 3aCUUTHIBACT MPOTHB TPeOOBaHUU JOKHUKA 00 Oruiare
BBITIOJTHEHHBIX PabOT CBOM TpeOOBaHMS, TaKXKE€ BO3ZHUKIIME W3 JIOTOBOpA
noApsiaa.

Pemennem apOutpaksoro ot 26 mas 2016 r. mpeanpusiTe MPU3HAHO
HECOCTOATENbHBIM (0aHKPOTOM).

CocnaBmmch Ha TO, YTO MPOU3BEICHHBIN MOCHe BO30YXKIEHHUS Jena O
OAHKPOTCTBE MPEANPUITHS 3a4€T MOBJIEK MPEUMYIIECTBEHHOE YOBJICTBOPEHUE
TpeOOBaHMI 00IIecTBa MO OTHONICHUIO K WHBIM OXHUJAIOIIUM HUCIOJHEHUS
KpEeIUTOpaM, KOHKYPCHBIN yHpaBISIONIMN JOJDKHUKOM OOpaTwics B CYI C
3asBJICHUEM 00 OCIapUBAHUU CHCIKHU.

OnpenenenueM cyja MepBOM MHCTAHIIMU B YJIOBJICTBOPEHUU 3asBJICHUS
OTKa3aHo.

[TocTtaHOBJIEHHEM Cyla aneJUISIMOHHOW WHCTAHI[MU, OCTAaBJIECHHBIM 0Oe€3
U3MEHEHUS] TTOCTAHOBJIEHUEM apOUTPAXKHOIO CyAa OKpyra, ONpeAesieHHE cyaa
MepBOM MHCTAHIIUU OTMEHEHO, 3asIBJICHUE YIOBJIETBOPEHO.

Bepxosubiii Cyn Poccutickoit @enepanin OTMEHUI OCTAHOBJIEHUS Cya
aneJUIAIIMOHHON MHCTAHIIMM W apOUTPaXHOTO CyJa OKpyra M OCTaBUJ B CHIIC
OMpeieJIEHHE Cy/la MePBOM UHCTAHIIUU IO CIEAYIOIIMM OCHOBaHHUSIM.

OTka3 OT HCHIOJHEHUs JOTOBOPOB TMOApSIa 3asBJICH OOIIECTBOM Ha
ocHoBaHuu 1. 2 cr. 715 T'K P®, cormacHoO KOTOpOMY 3aKa3uuK BIIpaBe
OTKa3aThCsl OT HUCIOJIHEHUSI JOTOBOpA, €CIU TMOJPSAYMK BBITIOJHIET PadOTy
HAaCTOJBKO MEJJIEHHO, YTO OKOHYaHHE €€ K CPOKY CTaHOBUTCS SIBHO
HEBO3MOXHBIM. B 3TOM cilydae moapsauuk 00si3aH BO3MECTUTH 3aKa3uUKy
yobITKH. [locienacTBusi mpekpamieHus JI0ToBopa IO JaHHOMY OCHOBAHHIO
yperyaupoBanbl u cr. 728 'K P®: moapsmuuk Takxke 00si3aH BO3BpPATUTH
3aKa3uMKy paHee IMpeAOCTaBIICHHbIE MaTepualbl, a €CId OTO OKa3aJloCh
HEBO3MOHBIM, — BO3MECTUTh UX CTOUMOCTb.

B 10 e BpeMs mpekpalieHue J0roBopa nojapsjia He JOJDKHO MPUBOIUTH
U K HEOCHOBATEIHLHOMY OOOTAIEHUIO 33aKa3uWKa — K OCBOOOXKICHHUIO €r0 OT
00s3aHHOCTH 110 OIIATE BBIMOJHEHHBIX 10 TMPEKpaIleHus JI0roBopa padoT,
OPUHATBIX 3aKa3YMKOM M TPEACTABISIONIUX JJIi HEro MOTPEOUTEITHCKYIO
neHHocTh (c1. 1102 'K PD).

Takum oOpa3oM, mpeKpaimieHue JO0TOBOpa TMOAPSAAA  MOPOXKIAET
HEO0OXOJIMMOCTh COOTHECEHHsI B3aMMHBIX TPEIOCTaBICHUN CTOPOH MO ITOMY
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JIOTOBOPY M ONpEACIICHUs 3aBeplIaronield 00sS3aHHOCTH OJHOM CTOPOHBI B
OTHOILICHUH JAPYTOM.

B mmuceme ot 15 oktsi6ps 2015 1., HOMMEHOBAaHHOM 3asBJIEHUEM O 3a4eTe,
3aKa34MK, 1O CYTH, OMPEIEIIII 3aBEPIAIOIEe CABI0 MO0 JOTOBOPY MOAPAIA C
Y4€TOM YaCTUYHOTO BBHITIOJIHEHUS pPa0OT, BBIABICHHBIX HEIOCTATKOB HSTHUX
paboT, TMPOU3BEACHHOIO 3aKa3YMKOM AaBAaHCHUPOBAHUSI U TEepeAadydl UM
MaTepUalioB MOJPSATINKY, HEUCTIOJIb30BAHHBIX MOCICAHUM U HEBO3BPAIICHHBIX
3aKa34MKy IOCJE MPEKPAICHUsI JOTOBOpa, YOBITKOB, BO3HUKIIMX HA CTOPOHE
3aKa34MKa B CBA3U C HEUCHPABHOCTHIO MOAPSIAYMKA. 3a4€T CAJIbJ0 BCTPEUHBIX
3aBepHIAIONIUX O0S3aTeNbCTB MO Pa3HbIM MOAPSIAHBIM CHEJIKaM CTOPOHAMH HE
MIPOM3BOIUAJICS.

B pamkax nHacrosmiero gena o OaHKpPOTCTBE MOJAPSIYHMKA B PEECTp
TpeOOBAaHUM €r0 KPEAUTOPOB BKIIIOYCHA 3aJ0JKEHHOCTH Tepea OOIIEeCTBOM 10
paccMaTpuBaeMoOMy JIOTOBOpPY moapsiia. JlaHHas cymMma SIBJISIETCS pa3HUIICH
MEXIy TOJYYCHHBIM UM PE3yJIbTaTOM PabOT B CTOMMOCTHOM BBIPGKCHHH H
pa3MepoM aBaHCa, IUIaThl 3a HEHCIOJIb30BAaHHBIC MaTepHalibl, YOBITKaMH,
MPUYUHHBIMU MOJAPSITIUKOM.

JlelicTBus, HaAIIpaBJICHHBIE HA YCTAHOBJIEHUE CJIOKMBLIETOCS B IOJIb3Y
3aKa34MKa CajibJI0 B3aUMHBIX MPEIOCTABICHUN IO JOrOBOpPY MOApsijia, HE
SBJISIIOTCSL CHCJIKOM, KOTOpask MoOTJia OBbITh OCHOpEHa IO MpaBWiaM CT. 61°
3akoHa 0 0AaHKPOTCTBE B paMKax Jieja 0 OaHKPOTCTBE MOJAPSAYMKA, TOCKOJIBKY B
ATOM CJIy4ae OTCYTCTBYET TaKOW KBAIM(UIUPYIOUIUNA MPU3HAK, KaK TOJTYyYEHUE
3aKa34YMKOM TIPEANOUTCHUS. AHAJIOTUYHBIA BBIBOJ BBITEKAET M3 CMBICIA
pa3bsICHEHUM, JaHHBIX B aO3ame 4derBepToM M. 13 moctanomieHus I[lienyma
Briciiero Apoutpaxsnoro Cyna Poccuiickoit ®eneparuu ot 23 urons 2009 r.
No 63 «O Tekymmux IiaTexax IO JCHEKHBIM 0053aTelibcTBAM B JEjiE O
OaHKPOTCTBEY.

Onpeoenenue Ne 304-2C17-14946

20. Eciu 3a710roBblil KpeauTOp NOJYy4YaeT YHAOBJIEeTBOpPeHHE He B
COOTBETCTBUM C MPOUEAYPOii, npeaycMoTpeHHoi cT. 134, 138 u 142 3akona
0 0aHKPOTCTBe, 2 B MHAUBHUIYAJBLHOM NOPsAKe (B TOM 4YHCJ/Ie B NMEPUOIBI,
ykasauHele min. 2 u 3 cr. 61° nannoro 3akona), oH B J10GOM ciydae He
MOSKeT CYMTATHCH MOJYYHBIIMM NpeANoYTeHHe B pa3Mepe, pABHOM 4acTH
HEHHOCTH 3aJI03KEHHOI0 HMYIIEeCTBA, HA MOJy4YeHHe KOTOPOil OH HuMeJ
NPHOPHUTET Neped APYrUuMHU KpPeIuTOpaMu.

ITocne INPHUHATHUA K IIPOU3BOACTBY 3aAABJICHHA O IPU3HAHHWHN HJOJIKHHUKA
6aHKpOTOM 0OaHKOM M AOJDKHHUKOM 3aKIIFOYCHO COIJIAIICHUC O IIPCKpalICHUN
00513aTENILCTB npeaoCTaBJICHUECM OTCTYIITHOI'O, B COOTBCTCTBHMH C KOTOPBIM
CTOPOHBI HNPUILIM K CONIAICHHUIO O IPCKpalllCHUN 00eCIeYeHHBIX 3aJI0rOM
00513aTEILCTB JOJDKHHKa II0 JOIr0oBOPY 00 OTKPBITHHA erI[HTHOﬁ JINHHUHN
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MIPEAOCTABICHUEM B3aMEH HCIIOJHEHHSI OTCTYNHOTO. B KauecTBe OTCTYITHOIO
JIOJDKHUK Tepeial B COOCTBEHHOCTh OAHKY JKEJIE3HOJOPOKHBIE BarOHBI.

[lomaras, 4ro B pe3yJbTaTe COBEPIICHUS HA3BAHHON CHETKU OaHKY
OKa3aHO TMPENANOYTEHHWE TMepe]] MHBIMU  KPEOUTOpamMHu, KOHKYPCHBIN
YIPABJISIIONINN 00paTwics B apOUTPaKHBIA Cya C 3asBICHUEM O TMPU3HAHHUH
corjanieHusi 00 OTCTYITHOM HEIECWCTBUTEILHBIM M O PUMEHEHUU TIOCIICACTBUN
HEJICCTBUTEILHOCTHU CHECIKH.

OnpenenenueM cyaa NepBOM MHCTAHIUM, OCTABICHHBIM 0€3 M3MEHEHUS
MOCTAHOBJICHUSIMHM Cy/la ameUISIIMOHHON WHCTAHIIMM W apOUTPa)XHOTO Ccyaa
OKpYyTa, 3asBJICHUE YJIOBJIECTBOPEHO.

Cynebnas komerus BepxoBuoro Cyna Poccuiickoit ®eneparuun
OTMEHHJIa Ha3BaHHbBIE CYACOHBIC aKThl M OTMpaBHiIa 00OCOOJICHHBIA CIOp Ha
HOBOE PACCMOTPEHUE B CYJ IEPBOM MHCTAHIINU 11O CJIEIYIOIIUM OCHOBAHUSIM.

KitoueBoii xapakTepucTUKoi TpeOOBaHUS 3aJI0TOIEpKATENs ABIAETCS TO,
YTO OH MMeEeT OE3yCIIOBHOE MpaBO B paMKax Jeia 0 OAHKPOTCTBE MOJYYHUTh
YAOBJIETBOPEHUE OT LEHHOCTH 3aJI0)KEHHOTO HMMYILIECTBA MPUOPUTETHO NEPEN
OCTaJIbHBIMU (B TOM 4YHCJIE€ TEKYIIMMH) KpeauTopamu, MO KpailHell mepe, B
yactu 80 TMPOIEHTOB CTOMMOCTH JAHHOTO UMYyIIeCTBa (€Ciu  3aJior
o0ecrnieurBaeT KpEeIUTHBIE 00s3aTEIbCTBA — CT. 18, m. 2 cr. 138 3akoHa o
OaHKpPOTCTBE).

Takum o0Opazom, e€ciiid 3aJ0TOBBIN KPEIUTOP MOJYy4YaeT YIOBIECTBOPEHUE
HE B COOTBETCTBUU C MPOLEAYpPOM, npemycMorpeHHou cr. 134, 138 u 142
3akoHa 0 OaHKPOTCTBE, a B UHAUBUIYaIbHOM MOPSIAKE (B TOM YUCIIE B IEPUO/IBI,
yKasaHHbIe B L. 2 1 3 cT. 61° manHOro 3aKkoHa), OH B TIOOOM CITydae HE MOXKET
CUMTATHCA MOJYYUBIIUM MPEANOYTEHUE B YACTU Ha3BaHHBIX 80 MPOLIEHTOB.

B nacrosmiem Jnene B 4acTh, Kacaromielics oObeMa HeeHCTBUTCIBHOCTH
CHCJKA W TMOpSAKAa NPUMEHEHUS PECTUTYLHH, MPUMEHUMBI Pa3bsICHEHUS,
u3JIoKeHHbIe B M. 29.3 moctanoBieHus Ilnenyma Breicmiero ApOuTpaskxHOTO
Cyna Poccuiickoit ®@enepanuu ot 23 gexadps 2010 r. Ne 63 «O HEKOTOpBIX
BOIIpOCAaX, CBs3aHHBIX C npumeHeHnem 1. III.1 depepanbHOro 3akoHa
«O HecocrosiTenbHOCTH (OankpotcTBe)». llo o0memy mnpaBuily, HpU3HAHUE
CYJIOM CHCJIKM HEICHUCTBUTEIILHOM HE MOXET MOBJICUb YXYAIICHUE MOJOKCHUS
3QJIOTOBOTO KpeauTopa B TOW YacTH, B KOTOPOWM 00s3aT€IbCTBO OBLIO
npekpaiieHo 0e3 mnpusHakoB npeamnoutreHus. I[lpu 3TOM B ciydae
HEBO3MOXXHOCTH  OCYIIECTBJICHUS HATypaJIbHOM pPECTUTYIIMH B paMKax
MPUMEHEHUSI TIOCJIECICTBUM HEIECUCTBUTEIBHOCTH CHEJIKH C  3aJI0rOBOTO
KpEIUTOpa B3BICKMBAIOTCS  JIEHEXKHBIE CpEACTBA TOJBKO B  pa3Mmepe
00513aTENBCTB, MOTANICHHBIX C MPEATOYTEHUEM.

Onpeoenenue No 305-2C17-3098 (2)
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21. Cpox HCKOBOW JaBHOCTH 1O TPeOOBAHUIO O TMPHUBJICYEHHUHU
KOHTPOJIMPYIOIIETr0 JHIA K CYOCHMIMAPHOIi OTBETCTBEHHOCTH IO J0JIIaM
T0LKHUKA-0aHKPOTa, MO 00IeMy NpaBUJy, HAYHHAET Tedb C MOMEHTA,
KOrja JeiicTBYIOIIM B HHTepecax BceX KpPeAUTOPOB AapOUTPAKHBIMH
YOPABJIAWIIMA WIM KpeauTop, 00Jajalonuii npaBoM Ha Mogavyy
3asiBJICHMs], Y3HAJ WM J0J:KeH ObL1 y3HATh O HAJIWYUM OCHOBAHWIA 151
NpuBJeYeHHs K CyOCHIUAPHOH OTBETCTBEHHOCTH.

YuurpiBasi 00bEKTHBHYIO CJI0KHOCTH IOJYYeHHS ApOUTPAKHBIM
YHOPABJIASIOIMIUM, KpPeAUTOPAMHM  OTCYTCTBYIOIIMX Yy HHX HPSMBIX
JI0Ka3aTeJNbCTB TOr0, YTO JIMIO JABAJI0 YKa3aHUs JAO/LKHUKY-0aHKPOTY M
ero KOHTPOJHMPYKOIIMM JIMOAM, CyJaMHM JO0JIKHA TPUHUMATBCH BO
BHMMAaHHE COBOKYIHOCTb COIVIACYKIOIIMXCS MeXKAYy C000il KOCBEHHBIX
A0KAa3aTeJbCTB, C(POPMHUPOBAHHAS HA OCHOBAHHUM AHAJIM3a IOBEACHMS
YIOMSIHYTBIX Cy0ObeKTOB.

KoHKypCHBII yIpaBIstomuii JOJDKHUKA O0OpaTUIICS B apOUTPaKHBIHN CY/l C
3asiBJICHUEM O TPUBJICUCHUU A. K CYOCHIMAPHON OTBETCTBEHHOCTH IO JOJTaM
JOJKHHKA.

OmnpenenenveM cyna MepBOMl MHCTAHIIMK, OCTABICHHBIM 0€3 M3MEHEHUS
MOCTAHOBJICHUSIMHU Cy/Ia aMeJUISIIIMOHHOW HWHCTAHIIMU U apOUTPaKHOTO Cyjna
OKpyra, B yIOBJIETBOPEHUM 3asABJICHUSI 0TKa3aHO. Cybl UCXOUIIN U3 TOTO, YTO
KOHKYPCHBIM YNPABISIOMIMN HE MPEICTaBUII JOKA3aTEIbCTB dauu A. yKa3zaHUM
PYKOBOJUTENSIM JOJDKHUKA OTHOCUTENIBHO TMEPEUUCIICHUS JIEHEKHBIX CPEJICTB
JOJDKHUKA 4Yepe3 cueTa JApyroro oOHIECTBa B MLEJIAX MOCIEAYIOIIET0 HUX
3aunciieHusi Ha cdera A. Cylbl Takke MPUIUIM K BBIBOAY O TMPOIYCKE
KOHKYPCHBIM  YMPABJISIIOIIUM CPOKa HCKOBOM JABHOCTH, KOTOPBIA CYIbI
HCUYHUCIIUIIUM ¢ MOMEHTA, KOT/1a KOHKYPCHBINA YIPABISIOMINA U YITOTHOMOYCHHBIH
OpraH y3HaJIi O IEPEYUCIICHUU JEHEXKHBIX CPEJICTB NOKHUKA Ha cueTa A.

Cynebnas xomnerus BepxoBuoro Cyna Poccuiickoit ®eneparumn
OTMEHWJIa Ha3BaHHbBIE CyJCOHbIE aKThl M HamNpaBUiIa 00OCOOJEHHBIM CHOp Ha
HOBOE PACCMOTPEHUE B CYJ NIEPBOM MHCTAHIINU TIO CJIEIYIOIIUM OCHOBAHUSIM.

Cornacao 1. 1 ct. 200 'K P® cpok uckoBoit JaBHOCTH 1O TPEOOBAHUIO O
NPUBJICYCHUH K CYOCHIMApHOW OTBETCTBEHHOCTH, IO OOIIEMY MpaBUIY,
HAYWHAET T€Yh C MOMEHTA, KOT/Ia ICUCTBYIOIIUM B MHTEpPECaX BCEX KPEIUTOPOB
apOUTPaKHBIA YIPABISIONINN WM KPEAUTOp, 00JIalatoNIuii TpaBOM Ha Mojaqy
3asBJICHUSI, Y3HAJI WJIM JOJKEH ObUI y3HaTh O HAJIWYUU OCHOBAHUM JIJis
NpUBJICUEHUS] K CyOCHMAMApPHOM OTBETCTBEHHOCTH — O COBOKYIHOCTH
CJIEIYIOUIUX OOCTOSITENIBCTB: O JIUIE, KOHTPOIUPYIOLIEM JAOKHUKA (MMEIoIeM
(haKTHYECKYyI0 BO3MOKHOCTD /1aBaTh JOJDKHUKY 00s3aTENbHbBIC I8 UCTIOTHEHHSI
yKa3aHUs WM HUHBIM O00pa3oM ONpeNeNsITh €ro JAEUCTBUs), HEMPaBOMEPHBIX
nercTBusx (06e3AeCTBUN) TAaHHOTO JIUIA, MPUYWHUBIINX BPEA KPEIUTOPAM H
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BJIEKYIIMX 32 COOOW CyOCHAMApHYIO OTBETCTBEHHOCTb, U O HEIOCTATOYHOCTH
aKTHUBOB JIOJDKHUKA JIJIs1 TPOBEICHUS PACUETOB CO BCEMH KPEAUTOPaMHU.

[Ipu 3TOM B M1000OM cllydae T€YEHUE CpPOKa UCKOBOM TaBHOCTU HE MOMKET
HAayaTbCsl paHeEe BO3HMKHOBEHWS IIpaBa Ha IM0Jady B CyJ 3asBICHUA O
NPUBJICYEHUH K CYOCHUIMApPHON OTBETCTBEHHOCTH (IIPUMEHUTEIBHO K
HACTOSIIIEMY Jeldy — HE paHee BBEICHHUS NPOLEAYpPbl KOHKYPCHOIO
IIPOU3BOJICTBA).

B paccmarpuBaemoMm ciiydae CyJpl OIIMOOYHO CBSI3aJM HAYaJl0 TEUCHHS
CpOKa MCKOBOW J1TaBHOCTH C MOMEHTOM, KOI/la IPaBOMOYHOE JHUIO Y3HAJIO O
(dakTe coBeplIeHUs IJIaTeXell B mosib3dy A. Bompeku mno3unuu cyaoB, U3
JaHHOTO (akTa HEBO3MOXKHO CJelaTh BBIBOJABI HU O HEMPABOMEPHOCTH
JNEeUCTBU A., HU O HAJIMYUU y HEro cTaTyca KOHEYHOro OeHedwuiuapa,
BUHOBHOTO B OaHKPOTCTBE OJDKHUKA, MOCKOJIBKY B HOPMAaJIbHOM 000pOTE
IJIATEXKHU, KaK MPaBUIIO, COBEPLIAIOTCS B CYET HCHOJHEHHS CYHIECTBYIOIIMX
00513aTEBCTB.

Cyzabl HE BBISICHWIIM, C KAKOTO MOMEHTA MPaBOMOYHbBIC JIUIA Y3HAIU WITU
peaJbHO MMEIM BO3MOXKHOCTh Y3HAaTh 00 OOCTOSITENbCTBAaX, IMOJIOKEHHBIX B
000CcHOBaHME TPeOOBaHUS KOHKYPCHOTO YMPABJISIONIETO, — 00 UMEBIIIEM, [0 UX
MHEHHIO, HEMPaBOMEPHOM OOpamieHuu A. B CBOIO COOCTBEHHOCTH BBIPYUYKH
JOJDKHUKA B OTCYTCTBUE pPEAJbHBIX OTHOILIEHWW, B TOM YHCJIE 3aEMHBIX, C
MCIIOJIb30BAaHUEM HEJIOCTOBEPHOIO JIOKYMEHTOOOOpOTa, KOTOPOE MPHUBEIO K
OaHKpOTCTBY JOJKHUKA. [103TOMYy BBIBOJ CyJOB O MPOMYCKE CPOKa MCKOBOMU
JTABHOCTH SIBJISIETCSI MIPEKIEBPEMEHHBIM.

Kpome Toro, pazpemas cnop, Cyapl, IO CYTH, COUJIU, YTO BMEHIEMbIN A.
KOHTPOJIb HAaJl JOJDKHUKOM JIOJDKEH OBITh TOATBEPKIEH JIUIIb MPSIMBIMH
JIOKA3aTelIbCTBAaMH — UCXOMAIIMMU OT OeHeuImapa T0KyMEHTaMU, B KOTOPBIX
CoZiepKaTcsl SIBHbIE YyKa3aHUsA, aJPECOBAHHBIE IOJIKHHUKY, OTHOCHTEIBHO €ro
nestenpHocTH.  ONHAKO ~— KOHEYHbIM  OeHedunmap, He  HMEIONIUH
COOTBETCTBYIOIMIUX (DOPMATBHBIX MMOJTHOMOYHI, HE 3aMHTEPECOBAH B PACKPHITUN
CBOEro cTaTyca KOHTpoJupyromero juia. HaoGopoT, oH OOBIYHO CKpBIBAET
HaJIM4KMe€ BO3MOXHOCTH OKAa3aHMs BIIMSAHMS Ha JNOJDKHHMKA. Ero oTHomeHus c
NOJKOHTPOJIbHBIM ~ OOIECTBOM  HE  PErVIAMEHTHPOBAaHbI  KaKUMU-JIHOO
HOPMATUBHBIMM WJIM JIOKAIBHBIMU aKTaMH, KOTOpbIE€ OBl yCTaHABIWBAJIH
COOTBETCTBYIOILIME MPaBUJIa, CTAaHAAPTHI MOBeACHUs. B Takoi cuTyauu cyaam
CJIEIOBAJI0 MPOAHATU3UPOBATH MOBEICHUE MPUBJICKAEMOI0 K OTBETCTBEHHOCTHU
ouna U JojkHUKa. O HaWYUM MOJKOHTPOJBHOCTH, B YAacCTHOCTH, MOTJIU
CBUJIETEILCTBOBATh  CJICYIONIUE OOCTOSITENILCTBA: JICUCTBHUSI  Ha3BAaHHBIX
CyOBEKTOB CHHXPOHHBI B OTCYTCTBHE K TOMY OOBEKTHBHBIX IKOHOMHYECKHX
NPUYMH, OHW TMPOTUBOpPEYAT DKOHOMHUUYECKHM HHTEpecaM JIOJDKHUKA W
OJTHOBPEMEHHO BEAYT K CYIIECTBEHHOMY MPUPOCTYy UMYyIECTBa JIMIIA,
MPUBJIEKAEMOI'0 K OTBETCTBEHHOCTH; JaHHBIE IEMCTBUS HE MOTJIM UMETh MECTO
HA TPU KAKUX HWHBIX OOCTOSITENhCTBAX, KpPOME KaK TMPH HAJUYHH
MOJYMHEHHOCTH OJTHOTO APYTOMY H T.1.
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VYuureiBass OOBEKTUBHYIO  CJIOXHOCTb  IOJIyY€HHS  apOUTPaKHBIM
YIPABJISIOUUM, KPEAUTOPAMH OTCYTCTBYIOIIMX Y HHMX NPSMBIX J0Ka3aTeIbCTB
Jlaud yKa3aHuM, CyAaMM JOJDKHA MPUHUMAThCS BO BHUMAHUE COBOKYIHOCTh
COIIACYIOLIMXCS MEXKY COOON KOCBEHHBIX JI0KA3aTeIbCTB, CPOPMUPOBAHHAS HA
OCHOBaHUH aHAJN3a NOBEICHUS YIIOMSHYTHIX CYObEKTOB.

Ecnu 3anHTEpEecOBaHHBIE JIMLIA NPUBENIA JOCTATOYHO CEPbE3HBIE TOBOIbI
U TPEICTaBWIA CYIIECTBEHHbIE KOCBEHHBIE JOKA3aTENbCTBA, KOTOPHIE BO
B3aMMOCBS3M TO3BOJSIOT MpPHU3HATh YOCAUTEIBHBIMH WX apryMEHTBl O
BO3HUKHOBEHUHU OTHOIIEHUHN (PAKTHUECKOrO KOHTPOJIA M TOAYMHEHHOCTH, B
cury cr. 65 AIIK P® Opemsa nokas3biBaHusi OOpaTHOrO MEPEXOAHUT Ha
IIPUBJIEKAEMOE K OTBETCTBEHHOCTH JIMIIO.

Onpeodenenue Ne 302-0C14-1472 (4,5,7)

22. Eciiu IpMYHHOI OTCYTCTBHUS Y A0/LKHUKA CPEICTB, J0CTATOYHBIX
JJISl MIOTallleHUs CyIeOHbIX PACX0/10B, ABWIKNCH HEIPaBOMEpPHbICe BUHOBHbIE
ACHCTBUS AapPOUTPAKHOIO YNPABJIAKINEI0, 3asiBUTE]b MO0 Jejdy O
0aHKpPOTCTBE, BbIIVIATUBIINA  COOTBETCTBYIOIIME CYMMbl, BIIpaBe
norpedoBaT,  BO3MELUCHHMS  CBOMX YOBITKOB €  apOMTPaKHOIO
yupasjsomero. MckoBasi JaBHOCTb 10 TAKOMY TPeOOBAHMIO UCYMCJISCTCH
¢ MOMEHTA, KOIla 3asiBUTEJb 00bEKTHBHO HMeJ BO3MOKHOCTH NOJYYHUTH
HHG(OPMALMIO 0 COBOKYITHOCTH (pAaKTOB: 0 NPOTUBOIPABHOM PAaCX010BAHUU
YIPABJIAMAM KOHKYPCHOM MAacChl, 0 HEIOCTATOYHOCTH OCTaBLUEHCH
KOHKYPCHOH Macchl VIl NMOrallieHUusi CyAeOHBIX pPacxoJ0B U Pacxol0B Ha
BBIILUIATY  BO3HAIPa)KAeHMs  apOMTPaKHOMY  YNPABJIAAKIIEMY U
NpeabsiBJICHUN 3aBUTEJI0 TPeOOBAHMS O KOMIICHCALMM HAa3BAHHBIX
PacxoaoB 32 ero cyer.

OmnpenenenveM apOUTPa)KHOTO CyJla, BBIHECEHHOT'O B paMKax Jeja o
OaHKpOTCTBE apTeiM, MPU3HAHBl HE3aKOHHBIMU JEUCTBHS KOHKYPCHOTO
YIPaBISIOUIETO JAODKHUKA, BBIPA3UBIIMECS B HEOOOCHOBAHHOM 3aBBILICHUH B
2010 rogy TeKyImux pacxoJ0B Ha OILIATy YCIYT MPUBICYEHHOTO YIPABISIOIINAM
o01ecTBa.

OmnpenenenueM apbutpaxHoro cyga B 2014 roxy KOHKypCHOMY
KpPEAUTOpPY — 3asBUTEINIO B Jesie 0 OaHKPOTCTBE (fajiee — 3asBUTENb) OTKAa3aHO
BO B3bICKAHWU C KOHKYPCHOT'O YMPABISIONIETO B KOHKYPCHYIO Maccy apTeiu
yOBITKOB, NMPUYUHEHHBIX YKa3aHHBIMH JEHCTBUSIMH, BBUAY NPOIyCKa CpOKa
WCKOBOM JaBHOCTH.

Ilocne 3aBepiieHHMs KOHKYPCHOIO IPOM3BOJACTBA  OINPEACIICHUSIMHU
apoutpaxHoro cyna B 2015 roay ¢ 3asBUTENs B3BICKAHBI PacXojbl MO JENy O
OaHKpPOTCTBE: BO3HArpaxJICHUE KOHKYPCHOTO YIPABIISOIIETO "
BO3HArPaXX/ICHUE TNPHUBJICYEHHBIX MM TPETBUX JHL. 3asBUTEIb BO3MECTHII
JAHHBIE PACXO/bI.



61

Ccputadgch Ha TO, YTO KOHKYpPCHas Macca yMEHBIIWIACh HA CYMMY
yOBITKOB, TPUYMHEHHBIX HEMPABOMEPHBIMU JEHUCTBUSIMH  apOUTPAXKHOTO
YOPaBISIOMIETO, YTO CTAJNO NPUYMHON HEXBATKU CPEACTB ISl BO3MEIICHHS
CYIEOHBIX PACXOJIOB, 3asBUTENb OOpaTWiCS B apOUTPaXHBIA CyJ C HCKOM K
apOUTpaXHOMY YIIPABJISIOIIEMY O B3bICKAHUHM CYMM BBIIIAYEHHBIX 3aBUTEIIEM
CyZIeOHBIX PAaCXOOB.

B BO3paxeHHAX Ha HMCK apOUTpakKHbIA YINPABISIOMIMIA COCHaICAd Ha
IPOITYCK UCTLIOM CPOKa UCKOBOM 1aBHOCTH.

PemenneM cyna  mepBOM  HMHCTAHIMM — MCKOBBIE — TpeOOBaHUS
YIOBJIETBOPEHBI.

[locTaHoBieHHEM CyJa aneuIIMOHHOM WHCTaHIMM, OCTaBJICHHBIM O€3
U3MEHEHHUSl TIOCTAHOBJIEHHEM apOUTPaXHOTO CyJa OKpYra, B yIOBJIETBOPEHHUU
UCKOBBIX TpeOOBAaHMN OTKAa3aHO BBUJY HPOIYyCKa MCTIIOM CpOKa HCKOBOH
naBHocTU. Cynbl NPUIUIKA K BBIBOJY, YTO NMPUYMHON YOBITKOB HCTLA SIBISIFOTCS
JEWCTBUSL OTBETUMKA, coBepiueHHbIie B 2010 roay.

Cynebnas komerus BepxoBuoro Cyna Poccuiickoit ®eneparuun
OTMEHMJIa TIOCTAHOBJIEHUS CyJa aneJUISIMUOHHOW MHCTAaHIUU U apOUTPakKHOTO
CyJla OKpyra M HampaBHJia JIeJI0 HA HOBOE PACCMOTPEHUE B CYJ aleUISIIIUOHHON
WHCTaHIMU O CJIEAYIOIINM OCHOBAaHHUSM.

ITo o6memy npasuny m. 1 ct. 200 'K P® nauano TeueHus cpoka MCKOBOM
JABHOCTH 3aBUCUT MPEXKAE BCEro OT TOr0, KOIJA JIMIO Y3HAJIO WM JOJIKHO
ObLJIO y3HATh O HapylIEHWU cBoero npasa. CiegoBaTesbHO, IS MPAaBUIBHOTO
ONpEJEeNIeHUs] Hayana TEYEHHUs] CPOKa MCKOBOM JaBHOCTH HEOOXOAMMO B TOM
Yuclie ONpeAeNnTh, KaKkoe HMEHHO MpaBo oOpallarolerocs 3a cyaeOHoi
3aIMTOM JINLIA HAPYIIEHO B TOM WJIM UHOM CIIy4ae.

MowmeHTsl  ToNydeHHus UCTIOM  (3asBuTeneMm) wuHbopMammu 00
ONPENEIECHHBIX JACHCTBUSAX OTBETUYMKA U O HAPYIICHWH 3TUMH JIEUCTBUSAMHU €rO
paB MOI'YyT HE coBHajaTh. IIpy TakoM HECOBNAJEHHHM MCKOBas JABHOCTH
VCYUCIISIETCSL CO THS OCBEIOMJIEHHOCTH MCTLA (3asBUTENS1) O HETaTUBHBIX IS
HErOo MOCJEICTBUSIX, BEI3BAHHBIX MOBEACHUEM HAPYIIUTEIS.

OGpamiasicb ¢ 3asBJICHHEM O BO3MEILCHUM YOBITKOB B paMKax jeina o
OankporctBe aprtenu B 2014 rony, 3asBuTenb, ACHCTBYS B HHTEpecax
IPaKIaHCKO-TIPABOBOTO  COOONIECTBA, OOBEIUHSIONIETO BCEX KPEAUTOPOB,
roJiaraji, 4ro B pe3ysbTare He0OOOCHOBAHHOTO 3aBBIIICHUS TEKYLIUX PacXoioB
Ha OIUIaTy YCJIYr THPHUBJICUYEHHOIO JMIA TOCTpaJald HMHTEPEChl JAHHOIO
coO0IIecTBa, UTO BBIPA3WIOCH B HEBO3MOXXHOCTM HamOoJiee IMOJHOTO
noramieHus TpeOoBaHUI KpeIUTOPOB.

[IpeabsiBisis UCK MO HACTOSIIEMY JENY, 3asIBUTENb MPECIEIOBAI 3aIIUTY
JpPYroro MaTe€pUalbHOIO WHTEpECa, 3aKIIOYAIOIErocs B MUHUMHU3ALMH
COOCTBEHHBIX pAacCXOJOB — CYIEOHBIX pPacxXxoJ0B M PacXOJOB Ha BBHIILIATY
BO3HArpaX/JICHUs apOUTPaKHOMY YIIPABISIONIEMY, OTHECEHHBIX Ha 3asBUTEIS
Ha OCHOBaHMH II. 3 cT. 59 3akoHa 0 GAHKPOTCTBE Kak Ha KPEeIUTOpa C OCOOBIM
CTaTyCOM.
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3asgBUTENb MO JEdy O OaHKpPOTCTBE OOBEKTUBHO HMEET HWHTEPECHI,
BBIXO/SIIIME 32 PaMKH HWHTEPECOB OOBIYHOTO KpeauTopa. Tak, OCHOBHOM
HMHTEpPEC KPEeAUuTOpa COCTOUT B MOJYUYEHHHM U3 KOHKYPCHOW MAacChl JICHEKHBIX
CPEICTB B CYET MOTAlICHHs 00s3aTeNbCTBA JOKHUKA (MHTEpeC B MPUPOCTE
UMYIIECTBA KPEAUTOPA 3a CYET KOHKYPCHOM Macchl). lHTepec ke 3asgBUTENS 110
neny 0 0aHKPOTCTBE, IOMHUMO 3TOTO, COCTOUT M B TOM, YTOOBI Ha HETO HE OBLIH
NEPENIOKEHbl HETaTHBHBIC TOCIEICTBUS HEXBAaTKU y JOJDKHHUKA CPEJICTB Ha
dbuHaHCHpOBAaHUE TPOLEAYP HECOCTOATEIBHOCTH (MHTEpEC B HEAOMYIICHUH
YMEHBILICHUSI UMYIIIECTBEHHON MAacChl 3asiBUTENS B Pe3yJbTaTe WHUIIMHUPOBAHUS
UM Jiesia 0 OaHKPOTCTRBE).

O HapymeHMM TpaBa 3asBUTENs 1O Jiedy O OaHKpOTCTBE
(0 mocAraTeNnbCTBE Ha y)K€ UMEIOLIEECs y 3asBUTENS UMYILIECTBO) IMOCIIETHUMA
JOJDKEH Y3HATh B MOMEHT, KOT1a OH OObEKTUBHO UMEJ BO3MOXKHOCTh MOJIyUUTh
UHPOPMAIIMI0O O COBOKYNMHOCTH (DaKTOB: O IMPOTHBOIPABHOM PACXOJO0BAHUU
YOPABJISIONUM  KOHKYPCHOM Macchl, O HEJOCTaTOYHOCTH OCTaBILIEHCS
KOHKYPCHOM Macchl JJsl MOTalIeHUs] CyJeOHBIX pPACXOJI0OB W pacxoioB Ha
BBITIATY BO3HArpakJIeHUsI apOUTPA)KHOMY YIPABISIONIEMY U O MPEIbIBICHUH
3asgBUTEIIO TPEOOBAHMS O KOMIICHCAIINY HA3BaHHBIX PAcXO0JIOB 3a €T0 CUeT.

CrnenoBaTenbHO, OCHOBAaHMM Ji TPHU3HAHHS CPOKA HMCKOBON JTaBHOCTH
OPOMYyIIEHHBIM [0 MOTHBaM, MPHUBEACHHBIM CyJaMH  amneJUISIHOHHOMI
WHCTAHIIMU U OKpYyTa, HE HUMEJIOCh.

B paccmaTtpuBaeMom ciydae B IIeHY MCKa 3asBUTENb BKIIOYHI JBa BUAA
CBOMX 3aTparT: BO-TIEPBBIX, CYMMBI, B3bICKAaHHBIE C HETO B MOJIb3Y apOUTPasKHOTO
YIOPABJISIOWIETO0 B KAueCTBE €ro BO3HArpaXKACHMsS; BO-BTOPBIX, CYMMBI,
B3bICKAHHBIE C YNOJHOMOYEHHOI'O OpraHa B MOJb3Yy JIMIL, MPUBJICYEHHBIX IS
oOecrniedyeHurs MpOBEACHUS Npolenyp OaHKPOTCTBA.

B ortHomenun mnepBoro Bupa 3atpar CynaeOHas KOJUIETHsT OTMEYaeT
cienymoiee. Eciiv Bo3no)keHre Ha 3asBUTENA 110 Jielly 0 OaHKPOTCTBE pacXo/0B
Ha BBIUIATY BO3HArpaXXJIeHUs apOUTPaXKHOMY YIPABISIOLIEMY BbI3BAHO
HENPaBOMEPHBIM  PAcXOJ0BaHHUEM CaMUM apOUTPaKHBIM  YNPaBISIONINM
KOHKYPCHOHM Macchl, 10 00IIeMy MpaBuily, 3allluTa COOTBETCTBYIOIIETO IMpaBa
(uHTEpeca) 3asgBUTENS JOJDKHA OCYIIECTBISTHCS Yepe3 MoJady UM BO3PaKEHHMA
CO CCBUIKON Ha HEJOMYCTUMOCTh W3BICUCHHSI YIPABIISIOMINM MPEUMYIIECTB U3
CBOET0 HE3aKOHHOTO WJIM HemoOpocoBecTHOro nosenenud (m. 4 cr. 1 'K POD).
Takue BO3pakeHUsI AOJDKHBI OBITh MOJAHBI 3aBUTEIIEM M PACCMOTPEHBI CYJIOM
IpHU pa3pelieHnd XoJaTaiicTBa apOMTPaKHOTO YMPABISIONIETO O B3BICKAHUH
BO3HArpa)/JCHUs C 3asBUTEIS 1O ey 0 OaHKPOTCTBE.

[IpuMeHHUTENBbHO K HACTOAILIEMY ey 3asBUTEIb IOCIE 3aBEpUICHHS
KOHKYPCHOTO TPOM3BOJACTBA B OTHOIIGHWH apTeId TMpU  pPa3pelIeHUH
TpeOOBaHUS O B3bICKAHMHM BO3HArPaXJACHHUS KOHKYPCHOTO YIPAaBISIOLIErO MOT
BO3pa)kaTh MPOTHUB BO3JIOKEHHUS HAa HETO JAHHBIX PAaCXOJ0B B Mpeieliax CyMM
OPUYUHEHHBIX  KOHKYPCHBIM  YOPAaBISIOIIUM  YOBITKOB, yKa3biBasg Ha
HEOOXOJAMMOCTh OTKa3a B YIOBJIETBOPEHHWU TPEOOBAHUS YMPABIAIOIIETO.
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[To cMmbICcTy pa3bICHEHHM, W3JI0KEHHBIX B a03alle TPEThEeM I1. 5 TOCTaHOBJICHUS
[Inenyma Bsicmero Apoutpaxuoro Cyna Poccuiickoit ®enepauuu ot
25 nexabpss 2013 1. Ne 97 «0O HEKOTOpBIX BOIpOCAaX, CBSI3AHHBIX C
BO3HArpaXXI€HUEM apOUTPaXHOrO YIPABISIOIIEr0 MHpU OaHKPOTCTBE», ECIH
BOIIPOC  (BO3pa)K€HWE) O CHIKEHWHM BO3HArpaXKAeHUs apOUTPaKHOTO
VOPABISIIONIETO0  HE  OBUI  PacCMOTPEH  CYAOM MpU  YCTAaHOBJICHHH
COOTBETCTBYIOIIETO BO3HATPAXKJIEHHUS, YYAaCTBYIOLIEE B Jiele O OaHKPOTCTBE
JUI0 BIpaBe NOTpeOOBaTh OT YHPABISIOIETO BO3BpaTa COOTBETCTBYIOIIECH
YaCTH BBIIJIAYEHHOW €My CyMMbl. TakuM o0pa3om, B 3TOM YacTu He
MCKJIIOYaJiach BO3MOXKHOCTb TMPEABSIBICHUS 3asBUTEIEM HCKa O BO3BpaTe
YOPaBISIONIMM CYMMBbI BO3HArpaKJICHHS 3asIBUTEITIO.

B ortHomenun BrOporo Buaa 3atpaT CyneOHas KOJUJIETHUS HCXOAUT U3
cienyromero. [Ipu paccMoTpeHnrn 000COOJEHHBIX CHOPOB O B3BICKAHUU C
YIOJIHOMOYEHHOI'O OpraHa B IOJIb3y TPETBUX JIML[ BO3HATPAXKICHMS 32 YCIIYTH,
OKa3aHHbIE MU B IIpoLEeAypax OaHKPOTCTBA, 3asBUTEb B KAUECTBE BO3PAKECHMUS
B INPUHLHWIIE HE MOI CChUIAThCA HA BHYTPEHHHE OTHOILICHMS KpPEIUTOPOB C
apOUTpaXHBIM  YIPABJISAIOIMM, Kacalolluecs MpeIbIAyIIero pacxo0BaHuUs
KOoHKypcHOU Macchl (1. 3 ¢1. 308 'K P®). [ToaToMy B aHHOW 4acTy B paMKax
YHOMSIHYTBIX OOOCOOJIEHHBIX CIOPOB PAcXoAbl B JHOOOM Cllydae MOIJIEKaIu
B3BICKaHUIO C 3agBUTENd. [Ipu 3TOM Takoe B3BICKAHME HE OCBOOOXKIAIO
BUHOBHOE JIMLIO OT BBIIUIATHl 3aSBHUTENI0 KOMIIEHCAIIMM B BO3MEIICHHE
BO3HHMKIINX YOBITKOB.

Takum 00pa3om, 3asiBJIEHHOE B HACTOSLIEM Jelie TpeOOBaHUE O BO3BpaTe
YOPABJSIIONIMM  TIOJIyYEHHOIO WM BO3HArPaXIECHHS M O MOCIEAYIOIIEM
MIEePEJIOKEHUU Ha HETO PACcX0JI0B HA OIUIATY YCIIyT MPHUBJICUYCHHBIX JuIl (. 1 u
3 ct. 59 3akoHa 0 GaHKPOTCTBE) KaK Ha JIMIIO, BHHOBHOE B HEJOCTATOYHOCTU
CPEICTB JOJDKHMKAa Ha MX IIOKPBITHE, SBISETCA JOIMYCTUMBIM CpPEICTBOM
npaBoBoit 3anuThl (1. 1 cT. 393 'K PD).

Onpeoenenue Ne 310-2C17-13555

Ilpakmuka npumenenun 3aKono0amenscmea 00 oxpane 00beKmMos
KYJIbMYPHO20 HAC1e0Us

23. 3aKoHOIATENbCTBO CBSI3bIBA€T BOBHUKHOBEHHE M MpeKpalleHue
00513aHHOCTH MO0 COXPAHEHHMI0 00BbEKTAa KYJbTYPHOI0 HacJjeausi (OXpaHHoOe
00s13aTeJIbCTBO) €  HaJau4yueM y cy0ObekTa 3TOil  00513aHHOCTH
COOTBETCTBYIOLIEr0 BEIIHOI0 MJIM 0053aTeIbCTBEHHOI0 NMPAaBa HA JAHHBIN
00BbeKT.

JlemaptaMeHT KyJbTypHOTO Hacieaus Tropojga MockBel (mamee —
JenapTaMeHT) oOpaTwics B apOUTpPaXHBIA Cyl C UCKOM K (eaepaabHOMY
rOCyJapCTBEHHOMY YHUTapHOMY TpEANpPHATHIO (Jajee — MpeAnpHsIThe) U
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dbenepalbHOMy TOCYJIapCTBEHHOMY OIO/DKETHOMY  YUPEXKICHUIO (Janee —
yUpeXKJIeHHEe) 00 00s3aHUM MPOBECTH PabOTHI IO COXPAHEHHUIO O0BEKTa
KYJBTYPHOTO Hacieaus (nanee — o0bEeKT).

B BO3pakeHMsIX Ha UCK MPEANPUITUE YKa3aJo Ha TO, YTO Ha OCHOBAHHUU
pacniopsikeHust TepputopuaibHOro yrpalieHuss PocumyliiectBa B Tropoje
Mockse or 30 ampemsas 2015 r. Ne 270 ynoJHOMOYEHHBIH OT HWMEHH
COOCTBEHHHKA OpraH MPEKpaTHl paHee CYIIECTBOBABIIEE Y MPEINPUATHS MTPABO
XO34MCTBEHHOTO BEJCHUS, 3aKPENUB €ro Ha MpaBe ONEPAaTUBHOIO YIPaBICHUS
3a yupexaenuem. [lo akty mpuema-nepegaun ot 26 ampens 2016 r. oObekT
nepenad B rocyaapcTBeHHyr0 ka3zHy Poccuiickon ®epepauun. CBeaeHHs 0
MpEeKpaIieHUH npaBa XO3SIHCTBEHHOTO BEJICHUS MpEANPUATUS
3apeructpupoBanbl B EI'PII 19 mas 2016 r., a 0 BO3HUKHOBEHHM IIpaBa
OTIEPATUBHOIO YIPABICHUS YUpexaeHus — 26 okTsaops 2016 r.

PemenueM cyna mepBOl WHCTaHIMK, OCTAaBJICHHBIM 0€3 HW3MEHEHUS
MOCTAHOBJICHUSIMHM Cy/la amNeUIAIIMOHHON HMHCTAHIIMM W apOUTPakKHOrO CyJa
OKpyra, HCKOBble TpeOOBaHUS K TMPEANPUATHIO  YAOBICTBOPEHBI, B
YAOBJIETBOPEHUHU UCKA K YUPEXKACHUIO 0TKa3aHO. Cyabl UCXOAWIN U3 TOTO, YTO
OOBEKT HAXOJUTCS B HEYJOBJICTBOPUTEIBHOM COCTOSIHUHU, MpEANpUsITHC
ABJSUIOCH ~ MOJIb30BaTeleM OOBEKTa B  CIOPHBIM MEpUOJ Ha  IpaBe
XO34MCTBEHHOTr0 BeleHus, B 2014 rogy npeanpusiTue U riaBHbIA MHCIEKTOP B
00JIacTU TOCYAapCTBEHHOW OXpaHbl OOBEKTOB KYJIHTYPHOI'O HACIEIUs Tropoja
MOCKBBI 3aKIIOUMIIN OXPAHHOE 0053aTEIbCTBO, KOTOPOE MPEANPUSITHEM HE
WCIIOTHSETCS.

Cynebnas xomerus BepxoBuoro Cyna Poccuiickoit ®eneparuun
OTMEHWJIa Ha3BaHHBbIC Cy/IeOHbIE aKThl W HalpaBWia JEJI0 Ha HOBOE
pPacCMOTPEHUE B CY/l IEPBOM MHCTAHIUU IO CJIEAYIOIINM OCHOBAHUSIM.

B cootBercTBuu ¢ 11. 1 ct. 47° dexepanbroro 3akona ot 25 mioHs 2002 T.
Ne 73-®3 «O06 oObekTax KyJbTYpHOTO Haclenus (MamMsATHUKAX HCTOPUU H
KyJlbTyphl) HaponioB Poccuiickoit ®enepammm» (mamee — 3akoH Ne 73-D3)
oXpaHa OOBEKTOB KYJbTYPHOTO Hacjeausi 0OecreyruBaeTcsi B TOM YHCIIE
3aKJTIOUCHHEM OXPAHHOTO 00s3aTeibCTBAa O0BEKTa KYJIbTYPHOTO HacCieaus,
MpeayCMaTPUBAIOIIETO  OINpeJeieHHbIe TpeOOBaHUs, HaIpaBJIeHHbIE Ha
COXpaHEHHUE, COJEpKaHUE U MCHOJb30BAHME OOBEKTa B CIy4ae Yrpo3bl
yXYIIIEHUsI ero cocTosiHus. lIpuBeneHHasi cTaThsl yCTaHABIMBAET TAaKXKE HE
TOJIBKO TpeboBaHus K ¢GopMe OXpPaHHOIO 00s3aTEIbCTBA, MOPSJIOK €ro
YTBEPXKICHUS, MEPOINPHUATHS, TMOJJEkKal[Me BKIIOUCHUIO B  OXPaHHOE
00s3aTENBCTBO, a TaKXKe TMpeAyCMaTpUBAaeT Kpyr JIMI, Ha KOTOPBIM
oOpMIICHIEM OXPaHHOTO  0053aTeIbCTBA JOJDKHBI  OBITH  BO3JIOKCHBI
COOTBETCTBYIOIINE 00513aHHOCTH. [Ipr 5TOM 003aHHBIM JIUIIOM IO UCTIOTHEHHUIO
MIPETYCMOTPEHHBIX B OXPAHHOM 00s3aTEIHLCTBE MEPONPHUATUN SBISCTCS JHUIIO,
oOmnamaroree onpeAeICHHBIMU TTOJTHOMOYHSIMU B OTHOIIIEHUH TaKOTO 0OBEKTA.

Tak, B coorBerctBE ¢ 1. 11 cr. 47° 3akona Ne 73-®3, eciu wHOE He
YCTAaHOBJICHO JAHHBIM IIyHKTOM, OXpaHHOE 00s3aTeIbCTBO  MOMJIEKHUT
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BBINIOJIHEHUIO (DU3UYECKUM WM FOPUAUYECKUM JIMIIOM, KOTOPOMY OOBEKT
KyJbTYPHOTO HACJIEIUs, BKIIOUEHHBII B pEECTp, NPUHAJICKUT HaA IMPaBe
COOCTBEHHOCTH, B TOM YHCIIE€ B ClIy4ae, €ClIu YKa3aHHbI 00bEKT HAXOAUTCS BO
BJIAJCHUU WU B IOJIb30BAHWU TPETHEro JIMLA (TPETbUX JIMI) HAa OCHOBAHHH
TpaXAaHCKO-TIPAaBOBOTO J0roBopa. B cimywyae, ecnu OOBEKT KyJIbTypHOTO
HacJenusl, BKIOYEHHBIM B PEecTp, MPEAOCTaBIEH Ha NPAaBE XO3AMCTBEHHOI'O
BEJICHUSI JIMOO OMEPaTHBHOTO YNPABICHHUS YHUTAPHOMY MPEATNPHUATUIO HWIIH
YUPEXKIEHUIO, OXPAaHHOE 0053aTEIbCTBO MOMJICKHUT BBIMOJTHEHUIO YHUTAPHBIM
OpEeINpUsITUEM WU yupekJaeHueM. B ciaydae ecid 0OBEKT KyJIbTypHOTO
HacJennsl, BKJIIOYEHHBIN B peecTp, HAaXOAUTCS COOTBETCTBEHHO B (penepaibHOi
COOCTBEHHOCTH, TOCYIAApPCTBEHHOM COOCTBEHHOCTH CyOBekTa Poccuiickoi
®enepauuy, MYHULUINAIBHOW COOCTBEHHOCTM M HE IIepeJaH Ha IIpaBe
XO3SIMICTBEHHOTO BEACHMSI JIMOO ONEpaTUBHOTO YIPABIEHUS YHUTAPHOMY
OPEINpUITUIO WM  YUYPEXKIEHUI0 JHOO0 He 1meperaH B 0€3BO3ME3AHOE
mojb30BaHue, OoT uMeHH Poccuiickoii depeparuu, cyowbekta Poccuiickoit
®denepauyy, MYHHMLIMIAIBHOTO O00pa30BaHUs OXpaHHOE  00s3aTEIbCTBO
MOJJICKUT BBIMOJHEHUIO (heepaIbHBIM OpPraHOM HCIIOJIHUTENIBHON BJIACTH,
OpraHOM UCHOJIHUTEIBHOM BiacTu cyobekTa Poccuiickoit denepanyu, opraHom
MECTHOTO  CAMOYIPABJICHMS,  YINOJHOMOYEHHBIMH Ha  OCYIIECTBICHHE
MOJIHOMOYHMI COOCTBEHHMKA COOTBETCTBYIOLIETO MMyIlecTBa. B ciydae ecnu
OOBEKT KYJIbTYpPHOIO Hacjlenus, BKJIIOYEHHBIA B PEECTp, HAXOIUTCA
COOTBETCTBEHHO B  (enepanbHO  COOCTBEHHOCTH,  TOCYJAapCTBEHHOM
coOcTBeHHOCTH  cyObekTa  Poccuiickoit ~ ®denepauuu, MYyHHUIUMIAIbHOU
COOCTBEHHOCTH, HE IIepeJaH Ha INpaBe XO3SMCTBEHHOrO BeACHUA JHOO
OIEPAaTUBHOIO YIPABJICHUS YHUTAPHOMY MPEANPHUITHIO WIM YUYPEKICHUIO, a
nepenaH B 0€3BO3ME3/IHOE M0JIb30BAHHE HAa OCHOBAHUHU TI'PaXJIaHCKO-IIPABOBOIO
JIOTOBOpa  IOPUIMYECKOMY JIMIY, OXpPAaHHOE 00s3aTeIbCTBO  MOJUICKUT
BBIIIOJIHEHUIO TAKUM JIML[OM.

Ipu stom 1. 13 cr. 47° 3akona Ne 73-®3 mpesycMOTpeHO, 4TO B CIydac,
€ClIM K MOMEHTY I[iepexojla INpaBa BJAJECHUS B OTHOLIEHWU OOBEKTA
KYJbTYpPHOTO Hacieaus O(OpMIIEHO OXpaHHOE 0053aTeNbCTBO, OOSI3aHHOCTH
HOBOTO BIIaJiebl[a [0 BBINOJIHEHUIO TaKOrO OXPAaHHOTO 00s3aTesbCcTBa
BO3HMKAaE€T C MOMEHTa TMepexoJa K HEeMy TMpaBa BIAJCHUS OOBEKTOM.
HNmy1iecTBeHHBIE OTHOLIEHUS, BO3ZHMKAIOIIUE npu COXpaHEHUH,
UCIIOJIb30BAHUM, TMOMYJSPU3AUUd M TOCYJApCTBEHHON OXpaHe OOBEKTOB
KyJIbTYpHOTO HacneAauss (MaMATHUKOB UCTOPUM M KyJIbTYPhl) HApOIOB
Poccuiickon @enepanuu, peryJupyrOTCS TPaXJAHCKUM 3aKOHOJATEIbCTBOM
Poccuiickoii ®denepanuu ¢ ydyeToM OCOOEHHOCTEW, YCTaHOBJICHHBIX JTaHHBIM
3aKoHOM (11. 3 cT. 2 3akoHa Ne 73-D3).

Bbonee Toro, ykaspiBasi Ha MPaBOBYIO MPUPOAY OXPAHHOTO 0053aTEIHCTBA
KaK MPaBOOTHOLIEHUS MO MOAPSAY, CyAbl HE yunu coaepxkanue m. 1 cr. 702
'K P®, onpenenstomeii coaepkaHue MpaB U 00SA3aHHOCTEH CTOPOH IIO
JOTOBOPY TOJApANa, a TaKXKe TO, YTO CIHOPHBIE OTHOIICHUS SIBJISIIOTCS
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0€3BO3ME3IHBIMH, MPEANPUATHE JOHKHO OBLJIO BBINOJHUTH MEPONPHUSATHUSA,
yKa3aHHbIE B MPHJIOKEHUH K OXpPaHHOMY 00s513aTe€NbCTBY HE JUIsl JieapTaMeHTa,
a B LEJNAX COXPAHECHHS HMMYLIECTBA, HAXOMSIIErOCi Y HETr0 BO BIAJACHUU U
SIBIISIIOIIETOCS. OOBEKTOM 0CO00M OXpaHbl, MCIOJHSS TpPU 3TOM MyOITUYHYIO
00513aHHOCTh, YCTAHOBJICHHYIO 3aKOHOM 00 00BEKTax KyJIbTYPHOI'O HaclleIus,
KOHKPETHU3UPOBAHHYIO B 3TOM JIOKYMEHTE.

Takum 00pa3oMm, y4duTBIBas YyCTaHOBJIEHHbIE 3akoHOM Ne 73-@3
OCOOCHHOCTH PETYJIMPOBAHUS OTHOIIECHUHN, CBS3AHHBIX C OXPAHOW IMOAOOHBIX
00BEKTOB, O0A3aHHOCTH MO OCYIIECTBICHUIO KOTOPOIl BO3JIO)KEHA 3aKOHOM Ha
JIVII, UMEIOIINX MPEyCMOTpeHHbIe 1. 11 cT. 47° 3axona Ne 73-®3 mpaBa Io ux
BJIQJICHUIO U UCIIOIb30BAHUIO, CYbl IPH YAOBJIETBOPEHUH UCKA [0 HACTOSALIEMY
Jey JOJDKHBI ObUIM TNPOBEPUTh HAJIWYME OCHOBAaHUM [UIsl BO3JIOKEHUS
COOTBETCTBYIOIIMX OOS3aHHOCTEM Ha MpEeANpUATHE KAaK Ha JIMIO, UMEIoIIee
BELIHbIC WU 00sA3aTEeNbCTBEHHBIE MpaBa Ha YKa3aHHBIH 00bekT. Ilpu stom
HaJIeJICHWE 3THUMHU IpaBamMu B coorBeTrcTBMM ¢ mm. 1, 2 cr. 209 I'K P®
OCYILIECTBIISIETCS] COOCTBEHHUKOM OOBEKTA.

B cuny npuBeneHHbIx monokeHui 3akoHa Ne 73-D3 BBIBOIBI CyAOB O
TOM, 4YTO, TIOCKOJIbKY YCJIOBHSI OXPaHHOTO 00s3aTeNIbcTBa HE OBUIM MCIOJIHEHBI
NPEANpUATAEM, OHO OCTaeTcsi OOA3aHHBIM JIMIOM IO OCYILIECTBIICHHUIO
PEIYCMOTPEHHBIX HMM MEPONPUITHA O TMOJHOTO WX BBINOJHEHUS, HE
COOTBETCTBYIOT NPUBE/ICHHBIM MOJIOKEHUSIM HA3BaHHOT'O 3aKOHA.

Onpeoenenue Ne 305-2C17-17543

Cl’lOpbl, 603HUKawOuiue u3 00a3amenbcmeeHHbIX npaeoomuomelmﬁ

24. IloxynarteJb He BIpPaBe IOJHOCTBI0 OTKAa3aTbCA OT OILIATHI
TOBapa, MOCTABJEHHOr0 0e3 Heo0XOAMMON JOKYMEHTALUMH, €CJIH OH He
3asiBIJI 00 0TKa3e 0T TAKOI0 ToBapa no npasuijiam ctT. 464 I'K PO.

OOGmiectBoM (TIOKymaTeab) M 3aBOJAOM (TIOCTABIIMK) OBUT 3aKIHOUYEH
JIOTOBOP MOCTaBKH 00OPYI0BAHMUS.

CornacHo yCJIOBHSIM JOTOBOpA TUTATEXKH 33 TIOCTABICHHOE 000PYyI0BaHHE
OCYIIECTBISIOTCSA TMOJTAMHO MO Mepe MOCTAaBKU MapTHUH oOopymoBaHus. [
MOJTyYeHUS TIJIaTeKa, MOCTABIIUK MPEACTABISAET JOKYMEHTHI K 000pYyI0BaHUIO,
peyCMOTPEHHBIE MPUIIOKEHUEM K IOTOBOPY.

O6opynoBanue ObLIO TOCTABICHO U CMOHTHPOBAHO.

Ccplasich Ha HEOIIaTy TOBapa, MOCTABIIUK OOpaTWIICS B apOUTPaKHBIN
CYJl C ICKOM K MOKYTATEeNI0 O B3bICKAHUH MMOKYITHOM ICHBI.

B BO3paxkeHHs X Ha UCK MOKyMaTeidb yKa3ald Ha TO, YTO MOCTABIIMK HE
nepesan eMy T0KyMEeHThI K 000pyA0BaHHUI0, TPEyCMOTPEHHBIE MPUIOKEHHEM K
JIOTOBODPY.
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PemenueM cyna mepBOl MHCTaHIMU, OCTAaBJICHHBIM 0€3 HW3MEHEHUS
MOCTAHOBJICHUSIMHM CyJla aNeUIAIMOHHON MHCTAHIIMM W apOUTPakHOTO cyjaa
OKpYyTa, B YJIOBJIETBOPEHUHU UCKA OTKA3aHO.

Cynebnas koserusi BepxoBHoro Cynma Poccuiickoii ®enepanuu
OTMEHWJA Ha3BaHHbIE CyJIeOHBIE aKThl M HampaBuja Jeli0 Ha HOBOE
pPacCMOTpEHHUE B Cy/ IEPBOM MHCTAHIUU O CIAEAYIOIIMM OCHOBAaHUSM.

B cuny m. 1 cr. 464 T'K P®, ecniu mnpojaBer; HEe NepedacT WU
OTKa3bIBAa€TCA NEPEaTh NOKYNATEI0 OTHOCSIINUECS K TOBapY MNPUHAJICKHOCTH
WIN JOKYMEHTBI, KOTOPBIE OH JIOJDKEH IepefaTh B COOTBETCTBUU C 3aKOHOM,
WHBIMHU TPAaBOBBIMU aKTaMH WJIM JOTOBOPOM KyIUIU-Tipojaxu (m. 2 cT. 456),
MOKYyIaTellb BIOPABE HA3HAYUTh €My Pa3yMHBIM CpOK Uil HX I[epelayu.
[Iynktom 2 ct1. 464 T'K P® npeaycMoTpeHO, 4YTO B cilydae, KOraa
MPUHAJICKHOCTH WA AOKYMEHTBI, OTHOCSIIMECS K TOBapy, HE IMEpeaaHbl
MIPOJIABILIOM B YKa3aHHBIN CPOK, MMOKYIIATENb BIIPABE OTKA3aThCA OT TOBApa, €CIIH
WHOE HE MPELYCMOTPEHO TOTOBOPOM.

B cutyanuu, koraa mno ycioBHsM AOTOBOpa TOBAp JIOJKEH MOCTABISATHCA
nmo mnpaBwiam n. 2 cr. 456 I'K P® oagHOBpemeHHO ¢ mniepenayei
COOTBETCTBYIOILIEH JOKYMEHTAIMH, MOCTaBUIMK HE BIPABE B OAHOCTOPOHHEM
MOPSJIKE OTKAa3aThCA OT UCIOJIHEHUS 3TOTO 0053aTeNIbCTBA, MOCKOJIBKY B JAHHOM
CJIy4ae HaCTYIAlOT MOCJIEACTBUS, yCTaHOBJIEHHbIE CT. 464 'K PO.

Takum 00pa3oM, MOKyINareab HE BIPABE OTKA3aThCs OT OIUIaThl TOBApa,
MOCTaBJICHHOTO 0€3 He0OXO0IMMOM IOKYMEHTAIMHU, €CJTM OH HE 3asiBUJT 00 OTKa3e
OT TaKoro ToBapa 1o npasuiam cT. 464 'K PO B cBs3u ¢ HEBO3MOKHOCTBIO WIIH
3aTPyIHUTEIILHOCTBI0O  €r0  MCIOJIb30BaHUS MO  Ha3HaueHuto  0e3
COOTBETCTBYIOIINX JOKYMEHTOB.

O6mee mpaBuio ct. 328 T'K P®, mno3Bomstoniee MnpuOCTaHOBUTH
UCIIOJTHEHHE CBOETO 00s3aTeNbCTBA, €CIM MPEAYCMOTPEHHOE JIOTOBOPOM
UCIIOJTHEHHE 00s3aTeabCTBA JPYrol CTOPOHOW NPOU3BEIEHO HE B IOJIHOM
o0bemMe, HE MOXET OBbITh MCTOJIKOBAHO KaK IO3BOJISIONIEE TMOKYIATENI0
MCIOJIb30BaTh MOCTABJIICHHBIN 0€3 JJOKYMEHTAIIMU TOBAP U HE OIJIAYMBATh €rO.

Onpeoenenue Ne 305-2C17-16171

25. OTcyTrcTBHME B TOCYJapCTBEHHOM KaJacTpe HeIABHKUMOCTH
CBe/leHHii 0 YacTH MepeaaBaeMoro B apeH1y 00beKTa HEeIBHKUMOCTH He
SIBJISIETCSl  MPensiTCTBMEM  JIIsl  OCYILIECTBJIEHUSI  TOCYAAPCTBEHHOM
perucTpamum J0roBopa apeH/ibl YacTH Bellld, eCJI UMeeTcsl MOANNCAHHbIH
CTOPOHAMM JOKYMEHT, cojep:kamuii rpaduyeckoe W/ MM TEKCTyajlbHOE
ONUCAHWE TOH 4YaCTH, TNOJb30BAHHE KOTOPOIl OyIeT OCYyIeCTBIATHCS
apeHgaropoMm (B TOM 4YHCJIe € Y4YeTOM [AHHBIX, COJEpPKAIIUXCH B
Ka/IaCTPOBOM MACHOPTE COOTBETCTBYIOIIEH HEABU:KMMOCTH), M H3 3TOr0
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ONMHCAHUSL CJeAyeT, 4YTO TMpeAMeT J0roBOpPa AapeHAbl COrJIacOBaH
CTOPOHAMHU.

Peructpupytonuii  opram oTkKazal OOMIECTBY B T'OCYIapCTBEHHOMN
perucTpanuu J0roBopa apeH/bl, COCIABIIMCh, Ha ab3an gecarbid m. 1 cr. 20,
ab3an yerBepThii . 5 cr. 18, m. 3 cr. 26 denepanbHOro 3akoHa oT 21 uromns
1997 1. Ne 122-®3 «O rocynapCTBEHHOM pPETUCTPALMM MPAB HAa HEIBHKUMOE
UMYILECTBO M CcHeNOK ¢ HUM» (mamee — 3akoH Ne 122-@3), m. 14 cr. 14
®enepanbHoro 3akoHa ot 24 urong 2007 r. Ne 221-®3 «O rocyaapcTBEHHOM
KaJzacTpe HeABMKUMOCTH» (nanee — 3akoH No 221-d3) u ykazaB Ha TO, 4UTO
HEXWIOE IOMEIICHHE, SBIIIIOLIEECS IPEAMETOM apeH[bl, BXOAWT B COCTaB
3laHUs, OJIHAKO KaJacTpPOBBIM MAacHopT, O(POPMIIEHHBII B COOTBETCTBUM C
3aKOHOJATEIBCTBOM M COAEp)KAallMi  ONHWCAHWE  IOMEUICHUs,  Ha
rOCYAapCTBEHHYIO PErUCTPALMIO HE MPEICTABIIECH.

OO011ecTBO 00paTUIIOCH B ApOUTPAXKHBIN CyJ C 3asBJICHUEM O NMPU3HAHUU
OTKa3a PErUCTPUPYIOLIEr0 OpraHa HE3aKOHHBIM M 00 OO0S3aHUU OCYUIECTBHUTH
rOCYJapCTBEHHYIO PETUCTPALMIO JOTOBOPA apEHBI.

PemenneM cyna mnepBOil MHCTAaHUMHU, OCTAaBJICHHBIM 0€3 W3MEHEHUS
MIOCTAHOBJICHUEM CyJa aNeUSILMOHHON HWHCTAHIMM, 3asBICHHbIE TpeOOBaHUA
YIOBJIETBOPEHBI.

[TocTaHoBieHHEM apOUTPAKHOTO CyAa OKpyra pelieHue cyda IMepBOr
WHCTAaHIMM W TOCTAaHOBJICHHE CyJa aleJUIALMOHHON MHCTAaHIMU OTMEHEHBI, B
YIOBJIETBOPEHUH 3aBJICHUS OTKA3aHO.

Cynebnas xomerus BepxoBuoro Cyna Poccuiickoit ®eneparuun
OTMEHWJAa TIOCTAaHOBJIEHUE apOUTPaXHOIO Cyda OKpyra M ocTaBuia 0e3
U3MEHEHUSl pEIIEHUE CyJla IMEepBOMl MHCTAHIMM W IIOCTAaHOBJIIEHHE CyJAa
aneJUILMOHHON MHCTAHIMY 110 CIEAYIOINM OCHOBAHUSM.

Cornacno 1. 1 cr. 26 3akoHa Ne 122-®3 rocynapcTBeHHass perucTpanus
apeH/Ibl HEABMKMMOI'0 UMYILECTBA MPOBOAMUTCS MOCPEACTBOM I'OCYIapCTBEHHOM
perucTpalii  JI0roBOpa  apeHjabl  3TOr0  HEABMKMMOIO  HMYIIECTBA.
B cooTtBeTcTBUM € M. 3 JaHHOU CTaThbU B TOM Ciy4ae, €CJIM B apeHay CHAI0TCS
3JlaHHe, COOPYKEHHUE, MOMEUICHUSI B HUX WUJIM YaCTU MOMEIIEHUU, K IOTOBOPY
apeHibl HEJBMKUMOTO HMMYUIECTBA, MPEACTABISIEMOMY Ha TOCYIapCTBEHHYIO
pEerucTpalyio MpaB, MPUIATAlOTCS KaJdacTPOBBIE MAacloOpTa COOTBETCTBEHHO
3/IaHUs, COOPY)KEHHs M TOMEILIEHUS C YKa3aHUEM pa3Mepa apeHIyeMoil
wiomwaa. JloroBop  apeHabl  MOMEUIEHUS WM YacTH  IOMEIECHHS
perucTpupyercs Kak OOpeMeHEHHE NpaB apeHI0JaTelii COOTBETCTBYIOLIETO
MOMEIIEHHUS (YaCTU MOMEIIICHHUS ).

B cuny n. 10 ct. 33 3akona Ne 122-®3 ¢ 1 ssuBaps 2013 r. npencrasienue
KaJaCTPOBOTO MacrnopTa 00beKTa HEABMKUMOIO UMYIIIECTBA HE TpeOyeTCs, eclu
KaJIaCTPOBBIA MACHOPT, IUIAH TAKOTO OOBEKTa HEABMIKMMOIO MMYILECTBA WM
WHOM JIOKYMEHT, MPEIyCMOTPEHHBIM JaHHBIM 3aKOHOM H  COAEPIKAIIHN
ONHMCAaHUE Takoro OOBEKTAa HEABM)KMMOIO HMYILECTBA, paHee YxKe
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OpejacTaBsuics W ObI  TOMEUIEH B COOTBETCTBYHIOLIEE  JEIIO
IIPaBOYCTaHABIIMBAIOUINX JOKYMEHTOB.

B n. 9 mnocranoBnenus Ilnenyma Beicmiero Ap6utpaxsoro Cygna
Poccuiickoit ®@enepaunn ot 17 HostOps 2011 r. Ne 73 «OO0 oTmenbHBIX
BOIIPOCAaxX MPAKTUKU IPUMEHEHMs IpaBwuil ['paxkmanckoro xkoxekca Poccuiickon
®denepanuu 0 JOroBOpe apeHab» (nanee — nocraHoBieHue Ne 73) pa3bsiCHEHO,
YTO, paspemas Ccropsl 00 OCHapuBaHWM OTKa3a B TOCYJAapPCTBEHHOMN
perucTpalnud JOTOBOPOB apeHJbl, CylaM HEOOXOJUMO YUYWUTHIBaTh, YTO, IO
cmpicity . 2, 3 c. 26 m nm. 10 crt. 33 Ne 122-®3, npexncraBieHue Ha
rOCYJapCTBEHHYIO PETUCTPAIMIO JOrOBOPa apeHabl KaJlaCTpOBOrO MacnopTa Ha
oOpeMeHsieMoe apeHI0M HEBUKMMOE UMYILIECTBO HEOOXOAMMO JIMIIb B CIyYae,
€clii TaKOW MaclmopT paHee HE ObLI IOMEUIEH B COOTBETCTBYIOLIEE JIEJIO
[IPaBOYCTAHABIIMBAKOIIMX JOKYMEHTOB; OTCYTCTBHE KaJaCTPOBOIO IACIOpTa
YaCTU MTOMEIIECHUS HE MOXKET SIBJIATHCS 0€3yCIIOBHBIM OCHOBAaHUEM JJIsl OTKAa3a B
rOCyAapCTBEHHOW PErMCTPaLliK JOTOBOPA APEH/BI, €CIIM UMEETCS MTOAIUCAHHBIN
CTOPOHAMHU JOKYMEHT, CoOjAepKallui rpapuyeckoe W/WIM TEKCTyallbHOE
OMMCaHWE TOW 4YacTH HEIABWKUMOW BElIW, I[0JIh30BaHUE KOTOpPOMl Oyner
OCYUIECTBIISITHCS apEHAATOPOM (B TOM YHCIIE€ C YUYETOM JAHHBIX, COJIEPKAIIUXCS
B KaJacCTPOBOM NAcCHOpPTE COOTBETCTBYIOLIEH HEABM)KMMOW BEIM), U U3 3TOTO
OMMCAHMS CIIEYET, YTO MPEAMET JOTOBOPA apPEH bl COTIACOBAH CTOPOHAMH.

VY cTaHOBUB, YTO B CIIOPHOM JIOTOBOPE apeH/Ibl YKa3aH HOMEP IMOMELIEHUS,
€ro IUIo@aAb, K JOrOBOPY MPHUJIOKEH IUIaH C rpaduyecKuM OIMCAHUEM,
SBJIIOIIMECS BBIKOMUPOBKOM M3 KaJacTPOBOTO MAaclopTa, YTO TIO3BOJIAET C
JOJDKHOM CTENEHBIO0 JIOCTOBEPHOCTH WIACHTHU(PHUIMPOBATH MpPEIMET apeH.Ibl, U
YUHTBIBAsI, YTO KaJaCTPOBBI NACHOPT Ha 3AaHUE, B KOTOPOM PACIIOIOKEHBI
nepeJaBaéMoe B apeH]ly IOMEILIeHHe, paHee ObUl MPEJCTaBIE€H B
PETUCTPUPYIOIIUNA OpraH, CyJIbl BEPHO NPUIUIM K BBIBOJY 00 OTCYTCTBUU Y
PETHCTPUPYIOIIETO OpraHa OCHOBAaHWW I OTKa3a B TOCYJapCTBEHHOU
pErucTpaluy yKa3aHHOTO JIOTOBOPA APEH/BI.

Ccbinasice Ha npuka3 MHHHCTEPCTBA 3KOHOMHYECKOTO  Pa3BUTHS
Poccuiickoit @enepanuu ot 25 aBrycra 2014 r. Ne 504 (nanee — npukas Ne 504)
U Jenas BBIBOABI O HEOOXOJUMOCTH KaJacTpOBOTO yyeTa IepeaaBaeMoro B
apeH/ly NOMEIIECHHsS] U TPEJICTABICHUS B CBS3M C 3THUM HOBOT'O KaJacCTPOBOIO
NacrnopTa ¢ yKa3zaHHeM pa3Mepa €ro apeHayeMoil miomnaau, apOuTpaxxHblid Cy
OKpyra He MpUHSJI BO BHMMAaHHE, YTO MEpeAada B apeH/]y YacTU HEXHUJIOro
NOMEIICHUS] HE BEeAeT K M3MEHEHHMIO XapaKTEPUCTHUK TaKOoro OObEKTa,
MPOLIEAIEr0 KaaCTPOBBIN yUET.

Kpome Toro, ocHoBanusi, npenycMoTpeHHbie cT. 16 3akona Ne 221-®3,
BJICKYIIME HEOOXOAMMOCTh OCYIIECTBJICHHSI TOCYAapCTBEHHOTO KaJacTPOBOTO
yueta 1 0OpMJICHHSI B CBS3U C 3THM HOBOTO KaJacTPOBOIO MAaclopTa, CyJlaMu
HE YCTaHABJIMBAJINCH.

CooTBeTcTByIOIIME pa3bsICHEHHUA JnaHbl B 1. 9 O030pa cyneOHOI
IIPAKTUKHU IO J€laM, CBA3aHHBIM C OCIIAPMBAHHMEM OTKa3a B OCYIIECTBICHUU
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KaJacTpoBoro yuera, yrBepxkaeHHoro IIpesumumymom Bepxosnoro Cypa
Poccuiickoit ®denepanuun 30 HosiOpst 2016 1. (mamee — OO630p), coriacHoO
KOTOPOMY YYeT 4YacTH TOMEIIEHUsT B LeNsix (QUKcAlM OrpaHUYCHUS
(oOpemeHeHUs) BEIIHOTO TpaBa MPU COXPAHCHHWH IpaBa COOCTBEHHOCTH Ha
MOMEIIECHUE B I1IEJIOM, PAaBHO KaK ydeT IOMEIICHMS KaK YacTd 3/1aHHs, HE
NPUBOJUT K TIOSIBICHUI0O HOBOIO OOBEKTAa HEIBMKMUMOCTH KaK OOBEKTa
IPAKIAHCKHUX IPaB, JaXe €CIM COOTBETCTBYIOLIAS MEpPEJaHHasl B MOJb30BAHHE
YaCcTh HEXUJIOTO TMOMEIICHUS WM HEXUJIOro 37aHus oO0JaJaeT CBOMCTBAMH
o0ocobOneHHOCTH W W3oJdupoBaHHOCTH. OmnucaHne  YacTH  OOBEKTa
HEJIBIDKUMOCTH  (TTOMEILECHUS, 3JaHusl) SBJSIETCA JIMIIb JOTOJHUTEIBHOU
XapaKTEePUCTUKON JaHHOTO OoOBeKTa. YKazaHHbIM IMyHKTOM (O030pa yke ObLI
pa3pelieH BONPOC O TOM, 4YTO OTCYTCTBUE B TOCYAApCTBEHHOM KaJacTpe
HEJIBKUMOCTH CBEJIEHUH O 4YacTH TIEpelIaBacMoro B apeHay OO0BbeKTa
HEJIBKUMOCTH  HE  SABJISETCS  MPENSTCTBUEM  JJIi  OCYIIECTBIICHUS
roCyJapCTBEHHON PETUCTPAIMU JIOTOBOPa apeH bl YacTH 3aHUs (TOMEIICHHUS).
VYyeT mepegaHHONW B TOJIb30BAHUE YACTH OOBEKTA HEIBUKUMOCTH SBIISECTCS
IpaBoOM, a He 00S3aHHOCTHIO COOCTBEHHHMKA MJIM MHOTO JIMIIA, B MOJb3Y KOTOPBIX
YCTAHOBJICHbl WJIM YCTaHABJIMBAIOTCS OTpaHUuYeHUs] (OOpEMEHEHHE) BEIIHBIX
MpaB Ha TaKUE OOBEKTHI HEJBKHUMOCTH.

IIpukaz Ne 504, yrBepknast HoBble (JOpMBI KaJacCTPOBBIX MACHOPTOB, HE
BO3JIaraeT Ha COOCTBEHHHKOB OOBEKTOB HEIBMKMMOCTH OOS3aHHOCTH IIO
3aMEHE WJIM HW3MEHCHMIO paHEEe BbIJAHHBIX KM B COOTBETCTBUU C
YCTAHOBJICHHBIMU TIPaBUJIAMU KaJaCTPOBBIX TACIOPTOB U O(OPMIICHHUIO HUX
COTJIaCHO HOBBIM TpEOOBAHUSIM, B CBS3U C UYE€M HEMPEICTABJIICHHE OOIECTBOM
KaJIaCTpOBOr0 Tacmopra, OQGOPMIEHHOTO IO HOBOMY O00pa3ily HCXOIs U3
TpeOboBaHuii Tpukaza Ne 504, HEe MOTJIO CIIYKUTh OCHOBAaHHMEM JJII OTKa3a
OOIIECTBY B TOCYIapCTBEHHON PETUCTPAIIUU JIOTOBOPA apEHIbI.

Onpeoenenue Ne 307-KI'17-18061

26. Ecan uHoe He NpeayCMOTPEHO 0TOBOPOM apeH[bl, corjacue
apenaoaaTe]ss Ha cIady HMYIecTBAa B cy0apeHay, 3aKpemnjeHHOoe
CTOPOHAMHU B Ka4ecTBe YCJIOBHS JIOTOBOPa MPH €ro 3aKJII0YeHUH, He MOKeT
ObITH 0TO3BAaHO apeHI0/aTeleM B OJHOCTOPOHHEM MOPsi/iKe 0€3 BHeCEHHS
HW3MEeHEeHHUIi B IOrOBOP M0 MPaBUJIaM TPaKIaAHCKOT0 3aKOHOIATeILCTBA.

OG6mectBo (apenmonarens) u Gupma (apeHIATOP) 3aKITHOUYUIU JIOTOBOP
apeHbl HEKHUJIOTO MOMEIIECHHUSI, YCIOBUSIMU KOTOPOTO MPEAYCMOTPEHO IMPaBO
apeH/1aTopa c1aBaTh apeHJ0BaHHOE MOMEIIECHUE B CyOapeHy.

BnocneacTBun oOIECTBO HampaBuiio GUpMe YBEIOMIIEHHE, B KOTOPOM,
cocnaBmuck Ha ct. 157" TK P®, co06mIiIo 06 0T36IBE COTIACHS HA cybapeHny.
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VYka3piBass Ha TO, 4YTO TMOCJE TOJY4CHHUS YBEJOMIJICHHS OO OT3bIBE
corjacusi Ha cybapeHay ¢upma NpOJOJIKAET CHaBaTh MOMEIIECHUE TPEThEMY
JMITY, 00I1IECTBO HAMIPaBUJIO MPEAJIOKEHUE (PUPME O PACTOPKEHUH J0TOBOPA.

Otka3 (¢GupMBI pPacTOPTHYTH JIOTOBOP TOCHTYXHJI OCHOBAaHUEM JIs
oOpareHust o0OIIecTBa B apOUTPaXHBIA Cyll ¢ UCKOM K (UPME O PaCTOPKEHHUH
JIOTOBOPA BBHUJY CYIIECTBEHHOTO HApyLIEHUs IOCJIEIHEW YCIOBHM J1OroBOpa
apeH/Ibl.

Pemennem cyaa mnepBOil HWHCTAHIIMM, OCTABICHHBIM 0€3 HM3MEHEHHS
IIOCTAHOBJICHUEM CyJa aNeJUBILIHOHHONM WHCTAaHUUU, B YJOBJIETBOPEHHUH
UCKOBBIX TPEOOBaHUI OTKa3aHO.

[TocraHoBieHHEM apOUTPaXKHOTO CyJa OKpyra pelIeHHE CyJa IepBOM
MHCTAHIIMU U TIOCTAHOBJICHUE Cy/a aneJUISIIIUOHHON MHCTAaHIIUM OTMEHEHBI, UCK
YIIOBIIETBOPEH.

Cynebnas komerus BepxoBuoro Cyna Poccuiickoit ®eneparuun
OTMEHWJIa TOCTAHOBJIEHHE AapOUTPAXKHOTO CyAa OKpyra M OCTaBWJIa B CHUJIE
peuieHue cyAa INEepBOM MHCTAaHLUMHM M IIOCTAHOBJIICHHE CyJa aleUILMOHHON
WHCTaHIMU O CJIEAYIOIIMM OCHOBAaHHUSIM.

Cornacuo moan. 1 m. 1 cr. 619 mw . 3 ct. 615 'K P® norosop apennasl
MOET OBITh JOCPOYHO PACTOPTHYT CYAOM IO TPEOOBAHUIO apeHIOAaTelNsd B
cilly4yae, KOTJa apeHAaTop IOJIb3yeTCs MMYIIECTBOM C CYIIECTBEHHBIM
HapylIEHWEM YCJIOBHM JIOrOBOpa WJIM Ha3HAYeHUs UMyIlecTBa JIMOO C
HEOJHOKPATHBIMU HapyLICHUSMHU.

ITynktom 2 crateu 615 'K PD yctaHOBIIEHO, UTO apeHIATOp BOpPABE C
corylacusi apeHjojaTeNdsl ClaBaTh apeH/I0BaHHOE HMYILECTBO B CyOapeHzy
(mogHaeM) W mepenaBaTh CBOM IMpaBa M OOS3aHHOCTU IO JIOTOBOPY apeHIIbI
IpyroMmy Juiy (mepeHaeMm), NpeJoCTaBsATh AapeHJOBAHHOE MMYIIECTBO B
0€3B0O3ME3THOE MOJb30BAaHUE, a TAaKXKE OT/aBaTh ApEHAHbIC IMpaBa B 3aJIOT U
BHOCUTh HMX B KayeCTBE BKJaJa B YCTaBHBIA KamUTal XO3SHCTBEHHBIX
TOBapUIIECTB M OOLIECTB WM [AeBOr0 B3HOCA B IPOU3BOJCTBEHHBIN
KOOIIEPATHUB, €CJIM MHOE HE YCTAaHOBJIEHO JaHHBIM Kojaekcom, IpyruM 3aKOHOM
VI UHBIMU TPABOBBIMU aKTamH. J[aHHas HOpMa HE COJEP>KUT HU 3alpeT Ha
YCTAaHOBJICHHE COTJIAIEHUEM CTOPOH HHOIO TIpaBuia, HU TpeOOBaHHMM K
croco0y BbIIaYM COTJIacusl, MOPSAAKY U opMe ayu apeHA0JaTeleM COTiiacus
Ha COBEpIIECHUE APEHJATOPOM CJIIETIOK, YKa3aHHBIX B 3TOM MYHKTE, B TOM YHUCIIE
cAeNoK cybOapeHapl (KpoMe cllydaeB, KOTJla HEOOXOJAMMOCTh COTJIacHs Ha
COBEpIIECHUE CIEIKA U (opMa BBIPAXKEHUS TAKOrO COIJIACHS YCTAHOBJICHBI
3aKOHOM, Hampumep, NpH CcJade B apeHAy TIOCYJapCTBEHHOIO WM
MYHUIIUIAIBHOTO UMYIIECTBA).

B cootBerctBum c 1. 2 cT. 1 u cT. 421 'K PO rpaxnane u 1opuandecKue
JuIa CBOOOAHBI B YCTAaHOBJIEHHMH CBOMX IMpaB M OOA3aHHOCTEH Ha OCHOBE
JIOTOBOPA M B OMNPEAEIECHUH JIOOBIX HE MPOTUBOPEUYALIUX 3aKOHOJIATEIbCTBY
yciioBuid goroopa. [1o Bosie cTOpOH 10roBopa apeH bl COrIache apeHa0daTels
MOKET OBITh BBIPAKEHO B CaMOM JIOTOBOPE, YTO OCBOOOXKIIAE€T apeHaTopa OT
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00s13aHHOCTH TOJIy4aTh TAKOE COIJIACHE Ha KaXK]IyI0 KOHKPETHYIO caenky (1. 18
Nudopmanmonnoro mnuceMa Beicmiero ApoOutpaxknoro Cyna Poccuiickoii
®enepanuu ot 11 suBaps 2002 1. Ne 66 «O0630p NpakTUKU pa3pelieHus: CIiopoB,
CBSI3aHHBIX C apEHJION).

Apenpaonarenp, 3aKiro4as JOTOBOP apeHIbl W MepeaaBas UMYIIECTBO B
MOJIb30BAHUE MMEHHO C YCIIOBHEM, JAIOIIMM IIPABO apeHIATOPy CIaBaTh 3TO
UMYIIECTBO B CyOapeHy, BhIpaKaeT BOJIIO COOCTBEHHHKA, OOYCIOBIICHHYIO
cT. 209 u 615 'K P®. CornacoBaHHO€ CTOpOHAaMH JIOTOBOPA YCJIOBHE O MpaBe
apeH/IaTopa cAaBaTh apEHIOBAaHHOE UMYIIIECTBO B CyOapeHIy HE TIPOTUBOPECUUT
TpeboBanusM cT. 615 'K P®, He sBiseTcs mpenBapUTENbHBIM COTJIaCHEM Ha
COBEPIICHUE CIEIKH MO CMBICIIY II. 3 CT. 157' TK PO, KOTOpPO€ BIIPaBe 0TO3BATH
JlaBlIee €ro JULO.

N3 paspiacHeHui, NpuUBEICHHBIX B II. 57 mnocraHoBieHusa Ilmenyma
BepxoBaoro Cyma Poccuiickoit ®eneparuu ot 23 wmrons 2015 1. Ne 25
«O MpUMEHEHUH CyJaMU HEKOTOpPhIX TMOJOXKEeHHM paszaena | yactu mepBoit
I'paxxnanckoro koxekca Poccuiickon Penepauum» O TOM, UTO TPEThE JIMLO,
JIaBIIEE MPEABAPUTEIIBHOE COTJIACHE HA COBEPILICHUE CHIEJIKH, BIPABE OTO3BATh
€ro, yB€JIOMHB CTOPOHBI CIICJIKM JI0 MOMEHTA €€ COBEPIIECHUS U BO3MECTHUB UM
yOBITKH, BBI3BAHHBIE TAaKWM OT3bIBOM, HE CJIEAYeT BO3MOXXHOCTh OT3bIBA
COIJIacusl, BBIPAKEHHOTO apEHJI0JIATENIEM B BHUJIE YCJIOBHUS JIOTOBOpA apeHIBbI.
Takoe yclioBHe JOTOBOpa apeH bl MOXKET ObITh U3MEHEHO TOJIBKO IO MpaBUJIaM,
MPEYCMOTPEHHBIM IPaXJaHCKUM 3aKOHOJATEIHLCTBOM.

B cootBerctBum ¢ 1. 1 ct. 450 'K PO nzmenenne n1oroopa BO3MOXKHO
[0 COTJIAIIEHUIO CTOPOH, €CJIIM MHOE HE NPEeayCMOTpeHO AaHHbIM Koxexcowm,
IpyruMud  3akoHamu wuiu  goroBopoMm. Corimacho n. 1 cr. 310 TK PO
OJIHOCTOPOHHEE U3MEHEHHE YCIOBUN 00s3aTeIbCTBA HE JOMyCKaercs, 3a
VCKJIFOUEHUEM CIIy4YaeB, IIPEIyCMOTPEHHBIX 3TUM Kozaekcom.

BBuay TOro, 4ro CHOpPHBIM JIOTOBOPOM apeHIbl CTOPOHAM He
IIPEIOCTABJIEHO IMPABO HA WM3MEHEHHE YCJIOBUU JOTOBOPA B OJAHOCTOPOHHEM
NopsiJIKe, 00IIeCTBO ObLIO HE BIPABE MyTEM HAINpaBIICHUS YBEAOMIICHUS (Qupme

U3MEHUTH JIOTOBOP, KOTOPHIM CTOPOHBI COTJIACOBANM CYILIECTBEHHOE YCIIOBHE,
MO3BOJISIONIEE aPEHIATOPY CAaBaTh B EPUOJI apEHAbI TOMEIICHUS B CyOapeHay.

Onpeoenenue Ne 303-2C17-13540

27. UckoBasi JABHOCTH MO TPeOOBAHMIO 3aKA3YHUKA K MOAPSATYUKY O
BO3MEILIEHNH PACXO0A0B HA TEKYIIMH OTHENOYHbII PEMOHT, BbINIOJHEHHbIU
NMePeBO34YUKOM, UCUMCISCTCS ¢ MOMEHTA MOJYyYeHUS MOAPATYNKOM aAKTAa-
peKJIaMaliy, HANIPABJIEHHOT0 MEPEeBO3YNKOM.
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Ha ocHoBanuu poroBopa mojpsija 3aBOJAOM (MOJPSIAYUKOM) BBITOJTHEH
IJIAHOBBIM ~ TEKYIIMH  PEMOHT  KOJIECHOM mapbl TIPy30BOrO  BaroHa,
MPUHAIICKAIIETO KOMIIAHUU (3aKa3YHKY).

JlaHHBIN BaroH OBLT OTLEIJICH MEPEBO3YMKOM B TEKYIIUH PEMOHT.
CornacHo akty-pexnamanuu ot 15 utons 2015 r. ¥ akTy BBIIOJHEHHBIX padoOT
or 17 wurwonHs 2015 T., NOANUCAHHBIM KOMIIAHUEH U IEPEBO3UMKOM,
HEUCIIPAaBHOCTh ~ BaroHa  BO3HHUKJIA  BCIEACTBHE  HEJOOPOKAYECTBEHHO
BBITIOJTHEHHBIX Pa0OT MO IJIAHOBOMY PEMOHTY, BUHOBHBIM B HEUCIIPABHOCTH
MPU3HAH 3aBO/I.

Komnanus omatuna mepeBO3YMKY CTOMMOCTh PalOT MO YCTPAHEHUIO
HEJIOCTATKOB KOJIECHOU Mapsbl.

Komnanus 31 wurons 2015 r. oOpaTuiack K 3aBOAY C IPETEH3UEH O
BO3MEIIEHNHU MIOHECEHHBIX pacxooB. [Iperen3us nomyyena 3aBogom 20 aBrycra
2015 r. 3aBoj 0TKa3al B yIOBIETBOPEHUH mpeTeH3uu 29 oktsiops 2015 r.

Kommanus 22 uronst 2016 1. oOpaTunach B apOUTPaKHBIN CYJl C HICKOM K
3aBOJAY O B3bICKAHMH MOHECEHHBIX PACXOJ0B Ha TEKYIIUN OTUEIOYHBINA PEMOHT.

B BO3paxkeHHSX HA UCK 3aBOJ COCIAJCS HA MPOIMYCK MCTIOM T'OJMYHOTO
CPOKa MCKOBOM TABHOCTH, IPEAYCMOTPEHHOTO CT. 725 'K PO.

PemienneM cyna mnepBOil WMHCTAHIIMU, OCTaBJICHHBIM 0€3 W3MEHEHUS
MOCTAHOBJICHUSIMU CyJla ameUIIIIUOHHOM WHCTAHIIMM U apOUTPakHOTO cyJa
OKpyra, HUCKOBbIE TpeOOBaHHUS YJOBJIECTBOPEHbI. OTKJIOHSS JOBOJ 3aBOjAa O
MPOMYCKE CPOKA MCKOBOM JTaBHOCTH, CYJIbl IPUIILUIA K BBIBOAY, YTO HAYAJIbHBIM
MOMEHTOM €ro TEUYEHHUs SIBJISICTCS JlaTa MOJYYEHUS MOAPSAYUKOM MPETCH3UU
3aka3umnka — 20 aBrycra 2015 r.

Cynebnas xomierus BepxoBuoro Cynma Poccuiickoit ®eneparuu
OTMEHHJIa Ha3BaHHBbIC Cy/eOHbIE aKThl M HalpaBuja JIeJI0 Ha HOBOE
pPacCMOTPEHHUE B CY/I IIEPBOM MHCTAHIUU IO CJIEAYIOIINUM OCHOBAHUSIM.

B cuny cuctemuoro TonkoBanus nm. 1 u 3 cr. 725 I'K P® cpok uckoBoi
JTABHOCTU i1 TPeOOBaHWM, TNPEIBABISEMbIX B CBA3M C HEHAJICKAITUM
KaueCTBOM pabOThl, BBIMOJHEHHOW IO JOTOBOPY TMOApsAa, SIBISETCS
crnenranbHbIM 1o OTHOIEHHUIO K ¢T. 200 'K PD u cocrasisieT oquH ro.

Eciu moroBopom moapsiia yCTaHOBJIEH TapaHTUWHBIA CPOK U 3asBJICHUE
10 TTOBOJY HEJIOCTATKOB pe3ysibTaTa paboThI CAeIaHO0 B IpejeiaxX rapaHTUHHOTO
CpOKa, TE€YeHHWE CpPOKa MCKOBOM JIaBHOCTHM HAYMHAETCS CO JHS 3asBJICHUS O
Henoctatkax (O030p cyneOHO# mnpakTuku BepxoBHoro cyaa Poccuiickoi
®enepauuu Ne 2 (2016), yrBepxknennbiii IIpesunuymom BepxoBhnoro Cyna
Poccuiickoit ®eneparuu 6 urons 2016 r.).

Hcxons n3 ocoOeHHOCTEH MPAaBOOTHONIEHUN 3aKa3unKa W MOAPSIYUKA B
00JIaCTH  HCIIONB30BAHUS HKEJIE3HOIOPOKHOTO TPAHCIOPTA, JTUTEIHHOCTU
XO3SUCTBEHHBIX CBSI3€M M COTJIACOBAHHBIX YCIOBHM JIOTOBOPA, 00€ CTOPOHBI HA
MOMEHT €r0 3aKJII0YEHHUS] IOHUMAIN U UCXOJIUIIN U3 TOTO, UTO B CIIy4ae OTLEIKH
BaroHOB IO TMPUYMHE OOHAPYKEHHBIX B HUX HEJOCTATKOB (HEHCITPABHOCTEH)
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PEMOHT UX OyJeT NPOU3BOJUTH OJIMKaiilliee BATOHHOE KCIUTYyaTallMOHHOE JETO
OTJIEJICHUS XKEJIE3HOU TOPOTH, a HE MOAPSATIHK.

IIpakTrKa B3aUMOOTHOLICHWM CTOPOH IIPM pPacClEeIOBaHUU IPUYUH
OTLIETIKM TPY30BOr0 BaroHa M BEJIEHUE PEKIAMALMOHHOM palOThl ONHCAHA B
COOTBETCTBYIOIIUX PeriaMeHTax mnepeBo3uMKa, yTBepxkaaembix lIpesmaeHTom
HIT «OIDKT», n3y4yuB NOJIOKEHUS KOTOPBIX CyneOHas KOJUIerus MpUIUia K
BBIBOJly O TOM, 4YTO MEXJAy YyYacTHUKaMHd OTHOIIEHHH B  cdepe
YKEJIE3HOIOPOKHOTO TPAHCIIOPTA CYLIECTBYET YETKas CXeMa B3aUMOJIECHCTBHS.
B mporuiecc otcnexuBaHusi paboTOCTIOCOOHOCTH KETIE3HOTOPOKHBIX BarOHOB H
BBIXOJIa UX M3 CTPOSA B MYTH CIEAOBAHUS BOBJICYECHBI BCE 3aMHTEPECOBAHHBIC B
3TOM JIMLIA: COOCTBEHHUK BaroHa; JMIO, MPOU3BOAMBILEE JECTIOBCKOW PEMOHT;
NOCTaBIIUK ONpeeTIeHHON yacTu (y3Ja, AeTalu); 3aBO/A-U3TOTOBUTENIb BaroHa;
COOTBETCTBYIOIIME IOAPA3IEICHUS NEPEBO3YNKA, MPOU3BOIAIIME OTLEIIOYHBIN
PEMOHT U OCYLIECTBIISIIOIIME peKJIaMalMoHHyl0 paboty. PaccnenoBanue
IPUYAH  OTLHENOK WU COCTABJICHHME  aKTa-peKlaMallid  BAarOHHBIM
DKCIUTyaTallMOHHBIM ~ JIEN0  OCYIUIECTBISIFOTCS ~ KOMHMCCHOHHBIM — COCTaBOM.
DKCIUTyaTalMOHHOE BAaroHHOE JENO B CYTOYHBIM CPOK C MOMEHTA OTLENKH
BaroHa HMHQOPMHUPYET  BiaJeiblla BaroHa, a TaKXe MPUYACTHBIC
BArOHOPEMOHTHBIE OpraHM3alMd O CiIy4dae OTLENKU. YKa3aHHbIE JIALA
CaMOCTOSITEJIbHO KOHTPOJUPYIOT BHEIUIAHOBBIE OTLIENIKA BaroHa B PEMOHT B
IIEPUOJ €ro JKCIUTyaTallMd N0 HCTEUYEHHUS CpOKAa TapaHTHM Ha BaroH U B
CYTOYHBIA CpPOK C MOMEHTa OTLENKH BaroHa WH(OPMHUPYIOT TeJIerpaMMoin
(bakcom u T.1.) PYKOBOAUTENEH IKCILTyaTAllUOHHOTO BarOHHOTO JIETIO0 O CBOEM
ydyacTuu JHOO y4YacTMM JPYIMX 3aUMHTEPECOBAHHBIX JIMII B PaccielOBaHUU
TEXHOJOTMUECKON HEMCIPABHOCTH BAroHa, €ro y3Jia WU JeTalld U COOOLIaloT O
1eJ1eCO00Pa3HOCTH OKUAAHMSI BaroHa 10 MPUOBITHS CBOETO IPEICTaBUTEIS.

B paccmarpuBaeMom ciyuyae (akT HEHaIJIEKaIEro BBIMOJIHEHUS paboT
0 JOrOoBOPY IUIAHOBOTO PEMOHTa ObUT BBISIBJIEH B IPOIECCE MEPEBO3KHU.
NTOroBBIM JOKYMEHTOM, OINpPEAEISIOUMM IPUYUHBI BOSHUKHOBEHUS JE(PEKTOB,
a TaKkKe MNpeAnpUsiTHE, BUHOBHOE B BO3HUKHOBEHHMHM JAHHBIX J€(EKTOB,
ABIEeTCS aKkT — pekinamauus ¢gopmbl BY-41M, Ha cocraBieHre KOTOPOTO
MOAPSITYUK OBLIT BBI3BAH MEPEBO3YMKOM Teerpammoit 16 urons 2015 r.

OOs3arenbHOE COCTaBlieHUWE akrTa-pexiaamanuu 1o ¢opme BY-41M
YCTAHOBIIEHO M CaMuUM JOroBopom mnonapsaa. OgHuM U3  JTOKYMEHTOB,
HEOOXOAMMBIX M JOCTATOYHBIX JJIsi MPEAbSIBICHUS MPETEH3UHU, COrJIacHO
JIOTOBOPY BBICTYIAET BHILICYTIOMSHYTBIH aKT.

CrnenoBaTelbHO, HCXOOd M3  CHCTEMHOIO  TOJKOBaHUS  HODPM,
PETYIMPYIOIIMX MPOLIECC OTIPAaBKM BAaroHOB B OTLENOYHBIM PEMOHT, H
cielM(pUKU B3aUMOOTHOIIEHUI CTOPOH, CyZeOHas KOJJIETHUs MPUIILUIA K BBIBOILY
O TOM, YTO B Ka4€CTBE 3asIBJICHUS O HEAOCTAaTKaX, IPUMEHUTEIBHO K MpPaBUIAM
ct. 725 TK P®, ¢ MOMeHTa COBEpPIIEHHUS KOTOPOrO CIEAYEeT HCUUCIATH
TOJIMYHBI CPOK HCKOBOW JABHOCTH, CIIEYET pacCMAaTpUBATH YBEIOMIICHHE
NOAPSAIYMKA, CHEIaHHOE IIEPEBO3YMKOM, KOTOPBIA IHPOU3BOAUT PEMOHT
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HEUCIIPAaBHOTO BaroHa, JEWCTBYs B TOM UHCJIE B HHTEpecax 3aKa3uMKa,
oOecrieunBas BBITIOJIHEHUE UM OOSI3aHHOCTH IO MPEJOTBPAILICHUIO BO3MOKHOTO
MPUYUHEHUS] BpPeJla B PE3yJIbTaTe HEUCIPABHOCTH BaroHOB.

Ha ocHOBaHMHM U3705KEHHOTO BBIBOJ CYJOB OO0 HCYUCIEHUH CpOKa
MCKOBOM TJABHOCTU C MOMEHTA BPYUEHHS IPETEH3UU SIBISETCS OIIMOOYHBIM, TaK
kak 1. 3 ct. 725 'K P®, He ompenensis o0s3aTenbHy0 (HOpMY 3asBICHUS O
HEJ0CTaTKaX, HE CBS3bIBAET HAYajJO TEYEHHS CPOKAa MCKOBOM JAaBHOCTH C
MOMEHTOM HaIpaBJECHUS WM BPYYEHHs NPETEH3UU 3aKa3uHhKa MOAPATIUKY 00
OIUIaTE€ MOHECEHHBIX pacxojoB. MHoe mpuBener K TOMy, 4YTO HUCTel Oynaer
00Ja1aTh BO3MOKHOCTBIO MMPOU3BOJIBHO U3MEHSATh MOMEHT Hayaja UCUHUCIEHUS
CpOKa HCKOBOI JaBHOCTU CBOMM OJJTHOCTOPOHHHUM JIEWCTBUEM, BHIOMpAs MOMEHT
OIJIaThl TOHECEHHBIX PACXOJ0B U (WJIM) HaMNpaBiICHUS COOTBETCTBYIOIIEH
IIPETEH3UN.

Bwmecre ¢ tem moroBopom mojapsiga U 4. 5 cr. 4 AIIK P® ycranoBieH
00s13aTeNbHBIA MPETEH3MOHHBIN MOPANOK YperyiaupoBaHus crnopoB. Cpok
PacCMOTPEHHUsI MIPETEH3UNA — TPUALATh KAJICHIAPHBIX JHEW C JaThl MOJYYCHUS
MPETEH3UH, ONPEAEICHHON MO MOYTOBOMY IITEMIIENIO HA KOHBEPTE.

Cornmacio m. 3 cr. 202 I'K P®, n. 16 nocranosnenus Ilnenyma
BepxoBHoro Cyna Poccuiickoit @enepann ot 29 centsaops 2015 r. Ne 43
«O HEKOTOPBIX BOIpOCAaX, CBS3aHHBIX C MPUMEHEHHWEM HOpM ['paxknaHckoro
kojekca Poccuiickoit ®deneparuu 00 HMCKOBOM JaBHOCTU» TEUYEHHUE CpOKa
MCKOBOM JAaBHOCTH TPUOCTAHABIMBAETCSA, €CIM CTOPOHBI MpPUOErIH K
HecyneOHOM MpoleAype paspeuieHusi crnopa, oOpallleHue K KOTOpOW
IPEeIyCMOTPEHO 3aKOHOM, B TOM YHCJIE K 00S3aTENbHOMY NPETEH3UOHHOMY
HOPSLIIKY.

Takum oOpazoM, B mepuoa COOJIOJICHUS KOMITAHMEH 00s3aTeIbHOTO
IIPETEH3MOHHOT0 NOPAJIKa YPEryJupoBaHUs CIIOpPAa TEYEHHE MCKOBOU JABHOCTH
[0 HacTOAlEMY TpeOOBaHUIO MPUOCTAHABIMBAJIOCh. YKa3aHHBIM MEpUoA
BPEMEHH HE 3aCUUTHIBAETCS B CPOK UCKOBOM J1TaBHOCTH.

Onpeoenenue Ne 301-2C17-13765

HpaKmuKa RPpUMEHEHUA 3aKOHOOamenbcmea o0 3auiume KOHKypenuuu

28. JIna kBajupukanum JeiicTBU ynpapJisouleidl oOpraHu3amum mno
4. 1 c1. 10 ®@enepaabHoro 3akoHa ot 26 uiwJs 2006 r. Ne 135-®3 «O 3amure
KOHKYPEHIUN»  JO0JLUKHO  OBbITh  YCTAHOBJIEHO  HAJM4YHe  CTaTyca
X035iCTByIOIIEr0 Ccy0beKTa, 00/aJaHMe JITHM JIMIOM JOMHHHUPYIOIIHM
M0JIO)KEHHEM HAa COOTBETCTBYWIIEM PpbIHKe M (akT 3;10ynorpedeHust
YIPaBJSOUIEd OPraHu3anueil CBOUM JOMUHUPYIOUIUM MOJT0KEHUEM.
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CornacHo  peleHUuI0  aHTUMOHOMOJBHOTO  OpraHa  yIpaBisirolias
opranuzanus, Ha ocHoBaHuM 4. 1 cT. 10 denepanbHOro 3akoHa OT 26 HIOJsA
2006 1. No 135-03 «O 3ammure KOHKYpeHIMH» (jJajiee — 3aKOH O 3alllUTe
KOHKYPEHITMH ), TPU3HAHA 3JI0YMOTPEOUBIIEH TOMUHUPYIOIINM TOJIOKEHUEM Ha
pPBIHKE TIPEIOCTABICHUS YCIYr JO0CTyla K OOIeMy HMYIIECTBY KHUJIBIIOB
MHOTOKBApTUPHBIX JOMOB. AHTHMOHOIOJBHBIA OpraH MpHUIle] K BHIBOJY,
YTO, OTKA3aBIIMCh OOECIEUUTh ONEPaToOpPy CBSA3U JIOCTYH K pPa3sMEHIECHHOMY
B MHOTOKBapPTHPHBIX JOMaX 00OOPYJAOBAHHIO CBSI3H, YIIPABISAIONMIAS OpTraHU3aIIHS
COBEpIIMIa JICUCTBUS, HAIPABJICHHbICE HA OTPAHUYCHUE KOHKYPEHIUMU, B TO
BpeMsI KaK HMHBIC OIEpPaToOpbl CBSI3M MPOAOJKATU UMETh JIOCTYH K CBOEMY
000pYZIOBaHUIO, YTO CBHUJETEIBCTBYET O 3JIOYNOTPEOJICHUH JOMUHHUPYIOIIUM
MOJIOKEHHEM.  YTPAaBISIIOWIEH OpraHuM3alldd  BBIIAHO  NPEANUCAHUE O
MPEKPAILCHUH HAPYLIEHUSI aHTUMOHOIIOJIBHOTO 3aKOHOIATEJIbCTBA.

VYmpapnsitomas —opraHuzanus — o0patuiack B apOUTPaKHBIA  CY[
C 3asIBJIEHUEM O MPU3HAHUH HE3AKOHHBIMU YKa3aHHBIX PEUICHUS U TIPEANUCAHUS
AHTUMOHOITOJIBHOTO OpraHa.

PemienneM cyna mepBOM  MHCTAHIMM  3asBJICHHBIE  TpeOOBaHUS
yaoBieTBOpeHbl. Cyll MCXOAWI W3 TOTO, YTO y AHTUMOHOIOJIBHOTO OpraHa
OTCYTCTBOBaJM OCHOBAHUSA JUIsl TMPU3HAHUS YIPABIAIONIEH OpraHu3aluu
B pacCMaTpUBAE€MbIX  IPABOOTHOIIEHUSIX B  Kaye€CTBE CaMOCTOSATEIBHOTO
XO3MCTBYIOIIETO CYyOBEKTa B CMBICJIE, MPUIABAEMOM JSTOMY TMOHSTHUIO
MOJIOKEHUSIMU 1. 5 CT. 4, ¢T. 5 m 4. 1 cr. 10 3akoHa 0 3amUTE KOHKYpPEHIIUH,
MOCKOJIbKY TPU YIPaBJICHUM MHOTOKBAPTUPHBIMU JOMaMu OHa JEHCTBYET
B MHTEpecaXx COOCTBEHHUKOB TOMEIICHW M HE BIpPaBe paspeniaTh BOIPOC
O pa3MelieHud O00OpYIOBaHUSA TPEThbUX JIMI] B OTCYTCTBHE PpEIICHUS
COOCTBEHHHUKOB.

[TocTaHoBNeHUSIMU CyJa aNeUISIIIMOHHOW WHCTAHIIUA U apOUTPaKHOTO
Cylla OKpyra pelleHHE Cyla NEepPBOM MHCTAHIMU OTMEHEHO, B YAOBJIETBOPEHUU
3asiBJICHHBIX TpeOoBaHWUM oTkazaHo. Cyabl OTMETHIM, YTO YINPaBISIONIAS
OpraHu3allds BBICTYNA€T B KayeCTBE CAMOCTOSITEIBHOTO XO3SHUCTBYIOIIETO
cyObeKTa, TaKk KakK HMEET 3aKJIIOUCHHBIC C OINEepaTOpaMHu CBS3H JOTOBOPBI
0 BO3ME3IHOM Pa3MEILCHUH 000PYI0BaHMUS B MHOTOKBAPTUPHBIX JoMax. OTka3
B JIONTYCKE OIepaTopa CBsI3U K 000PYJ0BAHUIO B TAKOW CUTYallMM TPOTHUBOPECUUT
nonoxkenusM KK PO, @enepansHoro 3akoHa oT 7 uronsg 2003 r. Ne 126-03
«O cBsi3m» (manee — 3akoH O cBsi3u), [IpaBunaM W HOpMaM TEXHUYECKOM
AKCIUTyaTallMM KUJIUITHOTO (DOHJIA, YTBEPKICHHBIM MTOCTaHOBJIeHHEM [ occTpost
Poccun ot 27 centsiops 2003 r. Ne 170 (mamee — I[lpaBunma u HOpPMBI
TEXHUYECKOM DSKCIUTyaTalliyd KWIMIMHOTO (OHAA), W Ha3BaHHBIC JEHCTBUS
CBUJIETEIBCTBYIOT O 3JIOYMOTPEOJICHUN TOMUHUPYIOIIAM MTOJTO0KEHUEM.

Cyneonas komerus BepxoBHoro Cyna Poccuiickoit ®enepanuun
OTMEHWJIa TIOCTAHOBJICHUS Cy/a aleULIIMOHHOW WHCTAHIIUA U apOUTPakKHOTO
Cylla OKpyra M OCTaBWJa B CUJIE pEHIEHUWE CyAa MNEpPBOM HHCTAHIMHU IO
CJIETYIOLIUM OCHOBAHHSIM.
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W3 B3auMocBsa3aHHBIX moJjiokeHud m. 1 4. 1 ct. 1, u. 7 c1. 4 3akoHa o
3aIATE KOHKYPEHIMH CIEAYET, YTO IPELYCMOTPEHHBIE TaHHBIM 3aKOHOM MEPBI
NPEAYNPEXKIACHAST WU IPECEYCHUS]  MOHOIIOJIMCTHYECKOW  JEATEIbHOCTH
YCTaHOBJICHBl B MyOJIMYHOM HHTEpECE — OHU HAIPaBJICHbl Ha MCKIIIOUCHUE
CUTYyallMii, IPU KOTOPBIX OJWH MM HECKOJIBKO XO3SHCTBYIOIIUX CYOBEKTOB
0071a1al0T BO3MOXKHOCTBIO CBOMMH JCUCTBUSAMHU B OJHOCTOPOHHEM TMOPSIIKE
BO3JICHICTBOBATH Ha OOIIKE YCIOBHUS OOpAILEHHs TOBAapOB Ha COOTBETCTBYIOIIEM
TOBAapHOM PBIHKE.

Takum 00pa3om, MOJHOMOYMS AHTHUMOHONOJBHOIO OpraHa IpHu
npuMeHeHun cT. 10 3akoHa O 3amuTe KOHKYPEHIIMH COCTOAT B IPECEYECHHUU
MOHOIIOJIMCTUYECKOMN JESATEIbHOCTH — BBISIBJICHUH HApYLIECHUH, 00YCIOBIECHHBIX
UCIIOJIb30BAHUEM OJKOHOMHYECKOI'O TOJOKEHHS JIMIOM, JOMUHUPYIOIIAM
Ha pbIHKE, a HE B  OCYLIECTBICHHMM KOHTPOJIS 32  COOJIIOJICHUEM
XO3SIMCTBYIOIUMHU CYOBEKTAaMH HOPM TPaKJAHCKOTO, KUJIMIIHOTO U HHOTO
3aKOHOJIaTEIbCTBA U
HE B Pa3pelIeHNH IPaKJaHCKUX CIIOPOB B 3IMUHUCTPATUBHOM IOPSJIKE.

CrenmoBarennbHO, BBIBOJABI  CyJa  aNEUBSIMMOHHOM  MHCTAHIMU U
apOUTPaXKHOTO CyJla OKpyra O HECOOTBETCTBUM JICHCTBUM YIpaBISIOUICH
oprannszanuu nonoxeHusMm KK P®, 3akoma o cBsa3u, IlpaBun um HOpM
TEXHUYECKOM OKCIUTyaTallud SKWJIMIIHOTO (oHAAa HE MOTYT SBISATHCS
JOCTATOYHBIM OCHOBAaHMEM I TPUHATHUS OCMAPUBAEMBIX PEIICHUS W
npeanucanus. Jns kBanupukauuu IeWCTBUM YIpaBiSIOLIEd OpraHU3alyu Mo
4. 1 cr. 10 3akoHa 0 3amUTEe KOHKYPEHUMHU JOJIKHBI ObITh YCTAHOBJIEHBI MHBIE
OOCTOATENBCTBA: HAIMYHUE CTaTyca XO3AWCTBYIOIIETO CyObEeKTa Y JaHHOTO JIUIIA,
o0najaHue HTUM JIMLOM JOMUHHUPYIOIIMM TIOJOKEHUEM Ha pbIHKE, (akT
3710yHOTPEOIEHUS! JTOMUHUPYIOLIUM MOJI0XKEHUEM.

Bmecte ¢ TeM mopsAOK HCHOJIB30BaHUS OOBEKTOB OOIIET0 MMYLIECTBA
MHOTOKBapTHpHOTo Aoma onpeneieH 1. 6 KK P®, rae ykazaHo, 4TO IPUHATHE
pelIeHUui O MOJIb30BAHUM OOLIUM HMMYIIECTBOM COOCTBEHHUKOB IMOMEIIEHUMN
B MHOTOKBapTHUPHOM JIOM€ MHBIMU JIMIIAMH OTHOCHUTCSI K KOMIIETEHUIUH OOILEro
coOpaHusi COOCTBEHHUKOB IIOMEUIEHUH B KadyecTBE OpraHa yINpaBJCHUs
MHOTOKBapTHUPHBIM JIOMOM M JIOIYCKAeTCs MPU yCIOBUHU, YTO MPUHSTHE TAKOTO
pELIEHHs] HE HAPYIIAET NPaBa U 3aKOHHBIE MHTEPECHI TPAXKIAH U FOPUIUYECKUX
mutl (4. 3 cT. 36, 1. 3 4. 2 cT. 44 KK PO).

Takum 00pa3om, ympaBisiolias OpraHU3allvsl OrpaHUYEHa B Mpejesiax
peanu3alMd CBOMX TMpaB IO TMOJb30BAHUI0 M  PACHOPSHKEHHIO  OOLIUM
MMYILECTBOM MHOTIOKBapTHUpHOro jaoMa. OHa HE BIpaBe CaMOCTOATEIBHO
IPUHUMATh PELICHHE O BO3MOXHOCTH JOCTYIla, B TOM YHCJIE OpraHU3aLMi
CBSI3M, K OOLIeMy HWMYIIECTBY, H, CJIEIOBAaTEJIbHO, B OTHOILIEHHUSX IIO
IPEIOCTABIICHUIO B MOJb30BAaHUE TEXHUUECKHX, a TaKKe HWHBIX OO0IIUX
IIOMEIIEHU MHOTOKBAPTUPHOTO JOMa YIIPABILAIOLIAS OPraHU3alMsl HE MOXKET
OBITh MPU3HAHA CAMOCTOSITENIbHBIM XO3SHCTBYIOIIUM CyOBEKTOM.
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YuureiBasg U3JI0KEHHOE, CO CTOPOHBbI YIIPABISIOLIEH OpraHUu3aluu
HE JIONYIIEHO JEUCTBUIM, KOTOpbIE MOIVIM OBbITh pACIEHEHbl B KadyecTBE
HEJJOOPOCOBECTHOIO U AHTUKOHKYPEHTHOT'O TMOBEJEHUS [0 OTHOUIECHUIO
K OMEPaToOpy CBS3H. AHTUMOHOIIOJBHBIM OPraH BMEIIAICS B TPaXIAHCKO-
IPABOBOM CIOP MEXAY ONEPATOPOM CBA3M W YNPABISAIOLIECH OpPTraHU3aLUEH,
BBIIJISI 3@ TIPEJEIbl YCTAHOBJIIEHHBIX 3aKOHOM ITOJTHOMOYHMU, B CBSI3U C YEM CYJ
MIEPBOY MHCTAHIIMM 0OOCHOBAHHO yIOBJIETBOPHII 3asIBJICHHBIC TPEOOBAHMSI.

Onpeodenenue Ne 306-K1'17-17056

Hpakmuka NPpUMEHECHUA 3AKOHOO0AmMenbCmeda 0 Hal02ax u cﬁopax

29. N3MeHeHHe CPOKAa BO3BpaTa 3aiiMa 1o J0roBOpPY, 3aKJII0YEHHOMY
¢ B3aHMO3aBHUCUMbIM HHOCTPAHHBIM JMuoM 10 1 suBaps 2012 r., aas
meaeii 4. 5° cr. 4 DenepanbHOro 3akona or 18 urous 2011 r. Ne 227-@3
«0O BHeceHMH W3MeHEHMH B OTJAeJbHbIE 3aKOHOAATEJbHbIE AKThI
Poccuiickoit Pegepauyii B CBSA3M € COBEPLICHCTBOBAHMEM IPUHIMIIOB
ompeeeHUs] LeH IS 1eJieldl HAJOr000/10KeHUD», BjIe4eT He00X0AUMOCTh
YBeIOMJICHUSI HAJIOTOBOT0 OPraHa 0 KOHTPOJIMPYEMOM CIesIKe.

B Xxozme HanoroBol NpPOBEPKM HAJONOBBIM OPraHOM YCTaHOBIICHO,
4TO OOIIECTBOM ObLIO0 IIPEICTABIICEHO NEPBUYHOE YBEIOMIICHHE
0 KOHTPOJUpPYEMBIX ciaenkax 3a 2014 roa, B KOTOpOM HE OTPa)K€HbI CBEIACHUS
0 clieJike o0IecTBa C MTHOCTPAHHON KOMITaHHEH.

Bwmecte ¢ TeM Mexay oOlECTBOM M MHOCTPAaHHOM KOMITAHMEH 3aKI0YeH
JOTOBOp  3ailmMa, K KOTOpOMY B  JajbHEWIIeM ObUIM  3aKJIFOYEHBI
JOTIOJTHUTENbHBIE COTTIAlIEHUs1 00 U3MEHEHUSIX CPOKa BO3BpaTa 3aiima.

[lo pe3ynpTaTaM NOpPOBEPKH HAJIOTOBBIM OpPraHOM MPUHSATO pEILIECHUE
O MPUBJICYEHUH OOIIECTBA K HAJIOTOBOM OTBETCTBEHHOCTH, MPEAYCMOTPEHHOMU
cr. 129" Hanorosoro xomekca Poccmiickoii ®enepamun (zanee — HK P®), B
Busie mrpada. OcHOBaHMEM ISl MPUHSTHSI YKA3aHHOTO PEIICHUS TOCITYKHUIT
BBIBOJI HAJIOTOBOTO OpraHa, YTo OOIIECTBO U MHOCTPAHHAS KOMIAHUS SBISIOTCS
B3aMMO3aBUCHUMBIMU JIMIAMHU M CHEJIKA MEXKIy Ha3BaHHBIMU OpraHU3aIUsSMU
PU3HAETCS] KOHTPOJIMPYEMO CAENKOM, BBUTy 4eTro OOIIECTBO, B COOTBETCTBUHU
¢ TpeboBanmsvu cr. 105'° HK P®, 06s13aH0 ObIIO yBEIOMUTH HAIOTOBBIIT OpraH
o koHTposmpyemont cuenke 3a 2014 rox. Ilockonbky 00IIECTBO HE OTPa3UIIO
B YBEJOMIICHUH O KOHTpoJupyeMbix caenkax 3a 2014 rox uHdopmanuioo o
CHEJIKE ¢ MHOCTPAHHON KOMIIAHMEW, HAJOTOBBIM OpPraH IpHUILIE] K BBIBOAY, YTO
MPEACTABICHHOE HAJOTOIUIATENBIIMKOM YBEAOMIIEHUE O KOHTPOJIUPYEMBIX
caenkax 3a 2014 rog cogepxano HEJOCTOBEPHBIE CBEICHUA.

OO611ecTBO 00paTUIIOCh B apOUTPAXKHBIN CyJ C 3asBJICHUEM O MPU3HAHUU
pELIEHHs HAJIOTOBOTO OPTaHa HE3aAKOHHBIM.
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PemenueM cyna mepBOl MHCTaHIMU, OCTAaBJICHHBIM 0€3 HW3MEHEHUS
MOCTAaHOBJICHUEM CyJa aleJUIAIMOHHON WHCTaHIMHU, 3asBJICHHOE TpeOOBaHHE
yaoBieTBopeHo. Cynpl OPUIUIA K BBIBOAY, YTO Yy HaJOrOBOIO OpraHa
OTCYTCTBOBAJIM OCHOBAaHHUS JUIsi HAuWclIeHUs 1mTpada, MpPeayCMOTPEHHOTO
cr. 129* HK P®, B CBA3M C TeM, 4TO H3MCHEHHE CYIIECTBEHHBIX YCJIOBUU
JIOTOBOpa 3aiiMa HE UMEJIO MecTa (CpOK BO3BpaTa 3aiiMa K HUM HE OTHOCHUTCS),
a o0mecTBO, GopMUPyYs YBETOMIICHHE O KOHTPOJIUPYEMbIX caenkax 3a 2014 rog.
W HE VyKa3piBad B HEM COOTBETCTBYIOIIYIO HWH(POPMAIHIO, BBITOIHSIO
MMICbMEHHBIE PAa3bsCHEHUS II0 BOMNPOCaM MNPUMEHEHUS 3aKOHOJATENIbCTBA O
Hajorax M cOopax, JaHHbIE HEOINPEIEICHHOMY KpPYTy JHI[ YIOJHOMOYECHHBIM
OpraHOM rOCYJIapCTBEHHOU BJIACTH B MpEETIax €ro KOMIETEHIINH.

Cynebnas komerus BepxoBuoro Cyna Poccuiickoit ®eneparuun
OTMEHMJIa Ha3BaHHbIE Cy/IeOHBIE aKThl U OTKa3ajia 00IECTBY B YJIOBICTBOPEHUU
3asIBJICHHOTO TPEOOBaHUS TIO CIACAYIOIUM OCHOBAHUSM.

Cormacno 1. 1 u 2 cr. 105'° HK P® HAJIOTOILJIATEJIBIIUKA OO0SI3aHbI
YBEIIOMJISITh HAJIOTOBBIE OPTaHbl O COBEPIICHHBIX MMM B KaJ€HIAPHOM IOy
KOHTPOJIUPYEMBIX CHIEJIKAX, YKA3aHHBIX B CT. 105 HK P®. Caexmenus
O KOHTPOJUPYEMBIX  CHEIKaX  YKa3blBAOTCS B YBEAOMJICHHSX O
KOHTPOJIMPYEMBIX CHIEJIKAX, HAMPABIAEMbIX HAJOTOILIATENBIIUKOM B HAJOTOBBIN
OpraH MO MECTY €ro HaXOJIEeHHs (MECTY €ro >KUTEJIbCTBA) B CPOK HE IMO3/IHEE
20 Masg roma, CIEAYIOIIETO 33 KAJICHIAPHBIM T'OJOM, B KOTOPOM COBEPIIECHBI
KOHTPOJIMPYEMBIE CIIETIKH.

B coorsercTsuu ¢ 4. 5% cr. 4 ®enepanpbHOro 3akona ot 18 utomsa 2011 r.
Ne 227-®3 «O BHeceHWHM HW3MEHEHUI B OTIEIbHBIC 3aKOHOIATEIbHBIC AKTHI
Poccuiickon ®enepanun B CBA3M C COBEPLICHCTBOBAHMEM IIPUHLHUIIOB
OTIpeJICIICHHUS 1IEH JJIA 11eJIel HajIoroo0aokeHus» (nanee — OepepanbHbIi 3aKOH
No 227-®@3), monoxenust yacteid nepBod u Bropoilt HK P® (B pemakuum
HACTOSMIEr0 (eJIepaIbHOTO 3aKOHA) HE MPUMEHSIOTCSA K 3aKJIIOYEHHBIM JI0 JTHS
BCTYIUICHHSI B CWJy HAcTofAmero (QeaepaqbHOTO  3aKOHA  CAEJIKaM
10 MPEOCTABICHUIO 3aiiMa, KpeauTa (BKIIIOYas TOBAPHBIA M KOMMEPUYECKHIA
KpPEIUTHhI), MOPYUYUTENHCTBA, OAHKOBCKOM TapaHTHH, AOXOJbI U (MJIM) PACXObI
110 KOTOPBIM MOpu3HatTCsA B cooTBeTcTBHUM ¢ 1. 25 HK P® mnocne nns
BCTYIUICHHSI B CHJIy HACTOALIEro (eAepalbHOTO 3aKOHA, 3a HCKIIOYEHHEM
CHEJOK, YCJIOBHS KOTOPBIX IIOCIE€ JHS BCTYIUIEHMS B CHIIy HACTOSIIIETO
dbenepaapHOro 3aKOHa ObUTH U3MEHEHBI.

[Tynkt 4 ct. 5 ®enepanpHoro 3akoHa oT 5 ampens 2013 r. Ne 39-03
«O BHeceHMM M3MEHEHUN B 4dacTh BTOpyro Hamorosoro koxpekca Poccuiickoi
@enepanuun u cratbio 4 denepanbHoro 3akoHa «O BHECEHUM W3MEHEHUH B
OTIEIbHBIE 3aKOHOJATENbHbIE akThl Poccuiickorn @enepanui B CBSI3U C
COBEpIICHCTBOBAHUEM  MPHUHUUIIOB  ONPEACICHUS  LEeH Ui LeJen
HAJIOTO000JI0KEHUS» YCTAHABIUBAET, YTO JICUCTBHUE MOJOXKEHUN Ud. 5 U 5'cr. 4
®enepanpHoro 3akoHa Ne 227-D3 (B pemakmuu HAcTOAMEro (eaepasbHOTO
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3aKOHA) pacHpOCTPAHSAETCS Ha IIPaBOOTHOLICHMs, BO3HUKIIME ¢ 1 sHBaps
2012 .

Takum 00pa3om, BBIIICYKa3aHHBIN JOTOBOP 3akiMa, JJIs 1ieied d. 5! cr. 4
®enepanbHoro 3akona Ne 227-@3, sBiseTcs CASIKOHN 3aiiMa, YCIOBUS KOTOPOM
Obun u3MeHeHsl B 2014 roay M 0 KOTOPOil, COOTBETCTBEHHO, OOIIIECTBO JOKHO
OBLJIO YBEIOMUTh HAJOrOBBI OpraH B mopsake mm. 1 m 2 crT. 105
HK P®. TlockonpKy 001miecTBOM JaHHash OOS3aHHOCTH HCIIOJIHEHA HE Oblia,
HAJIOTOBBIM OPTaHOM 00OOCHOBAHHO MPHUHSITO OCIIAPHUBAEMOE PEILICHUE.

Onpeoenenue Ne 310-K1'17-13413

30. Hajioronsiare/ibIIMK BIpaBe, HA OCHOBAHMHU a03ana TpeTbero . 1
ct. 54 HK P®, npoussecTu nepepacyer HAJIOroBoi 0a3bl 1 CyMMbI HAJIOTA
32 HAJIOTOBBIN (OTYETHBIN) NMEPUO], B KOTOPOM OIIHOKHU (MCKaKeHHs) ObLIH
BbISIBJICHBI, €CJM /JONYyLICHHbICe OIIMOKM (MCKa’KeHHMs) MNpPHUBEJH K
U3JIMIIHEH yIuiaTe HAJIora.

Belluiata moOCTABIIMKOM NPEeMHHM HAJOIOILVIATEJbIUUKY MOMKET
MOBJIeYb KOPPEKTHPOBKY pa3MepoB Bbl4eToB no HJIC, npuMeHeHHBIX
MOKYIAaTeJaeM, eCJIM YCJI0BHS 3aK/JIIOYEHHBIX J0r0BOPOB MPeryCMATPUBAIH
U3MEHEHHMEe ILEeHbI IOCTABJEHHbIX TOBAapOB B pe3yibTarTe BbIIIATHI
YKa3aHHbIX IPeMHH.

B xone HanmoroBoil mpoBepku ycTaHOBiEHO, 4To B 2012 romy o61iecTBo
OTHECJIO B COCTaB PAacXoJl0B JA€OUTOPCKYIO 3aJ0HKEHHOCTh 10 X03iCTBEHHBIM
orepalusM C PsIOM KOHTPAareHTOB, CPOK MCKOBOW JaBHOCTH JIJisi B3bICKAHUSA
KOTOPOH HCTEK B MpPEIbIAYHIMX HaloroBeix mepuomax (2009-2011 romwr).
Kpome TOro, ooOmecTBo He KOPPEKTUPOBAJIO HAJOTOBbIE BBIYETHI MPH
NOJIy4eHUH (UHAHCOBBIX MPEMHH OT MOCTAaBIIMKOB IO JOrOBOpaM KYyIUIH-
MPOJIAXKHU.

[lo pe3ynpTaTaM NOpPOBEPKH HAJIOTOBBIM OpPraHOM MPUHATO pEIICHUE
O MPUBJICYEHUH OOIIECTBA K OTBETCTBEHHOCTH 3a COBEPILECHHUE HAJIOrOBOIO
MpaBOHAPYIIEHUS, B COOTBETCTBUU C KOTOPBIM OOIIECTBY JIOHAYKCIIEHA CyMMa
HJC, cymma Hanora Ha npuObITh, COOTBETCTBYIOIIAs CyMMa NeHed u mrpados
no 1. 1 ct. 122 HK PO.

OO6mIecTBO 00paTUIIOCh B apOUTPAKHBIN CYJ] C 3asBJICHUEM O MPU3HAHUHU
pelleHus] HAJIOTOBOTO OpraHa HE3aKOHHBIM.

Pemenunem cynma mepBOM  MHCTAHIIMM — 3asBJICHHBIE  TPeOOBaHUS
YIOBJIETBOPEHBI.

[locranoBieHUsIMH Cy/a aneUIALUOHHOW MHCTAHIMM U apOUTPasKHOTO
CyJla OKpyra peuieHue cyjaa NepBOd MHCTAHIIMM OTMEHEHO, B YJOBJIETBOPEHUU
3asiBJICHHBIX TpeOOBaHUM OTKa3aHo. [Ipu 3TOM B YacTU NOHAYUCIEHUS] CYyMMBI
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Hajiora Ha NMpUOBLIL CYAbl PYKOBOJICTBOBAIUCH MOJIOKEHUSIMU CT. 252, 265, 266
HK P® u ykazanu, 4To UCTEUEHHE CPOKA MUCKOBOM JTaBHOCTH SIBJISIETCS OJIHUM
U3 OCHOBAaHUM  OTHECEHUs  JCOUTOPCKOM  3aJ0JDKEHHOCTH B COCTaB
BHEPECAIM30BAHHBIX PACXOJIOB KaK J0Jra, HEpPEaIbHOr0 K B3bICKaHHIO. Cybl
OTMETUJIM, YTO METOJI HAYUCICHHUS MPETyCMAaTPUBAECT MOPSAIOK MPU3HAHUS
pPacxo/ioB B TOM OTYETHOM (HAJIOTOBOM) MEPUOJE, K KOTOPOMY OHHU OTHOCSTCH,
HE3aBUCUMO OT BpeMEHHU (DAKTUYECKOUN BBIUIATHI ICHEKHBIX CPEACTB, MIOITOMY
HAJIOTOTUIATEIIBIITNK 00s3aH y4eCTh CyMMBI 0053aTE€ILCTB JEOUTOPOB B COCTaBE
BHEPECAIM30BAHHBIX PACXOJIOB B OIPEJCICHHBIA HAJIOTOBBIM TNEpPUOA — TOA
HCTEUCHHUSI CPOKa UCKOBOM JIaBHOCTH.

B yactu nonauucnenunss cymmsbl HJC cynbl Opuluid K CHEAYIOIIEMY
BBIBOJly: B pE€3yJIbTaT€ BBIIATHl IOCTABIIMKAMH MPEMUN MPOUCXOJUT
YMEHBIIICHHUE CTOMMOCTH TOBapOB, 4TO, coryiacHo M. 1 cT. 154, m. 1 cT. 166
HK P®, Brneuer koppekTupoBKy HamoroBod 6a3pl mo HJIC mo omepanusam
peanu3anuu ToBapoB. B cBaA3u ¢ Tem, yto cymma H/IC ucuncnsercs nmo uroram
Ka)XJIOr0 HAJOTOBOr0 MEPUOJA C YYETOM BCEX U3MEHEHUM, YBEIIMUMUBAIOIINX U
YMEHBIIIAIONIMX HAJIOrOByl0 0a3y B O3TOM HaJIOTOBOM TIEPHOJE, pa3Mep
HAJIOTOBBIX  BBIYETOB, paHEe  3asBJICHHBIX  MOKyMHaTejIeM,  MOJJICKUT
MPONOPLIUOHAIBHOMY ~ YMEHBIIEHUI0O B COOTBETCTBYIOIIMX  HAJIOTOBBIX
nepuoaax.

Cyne6nas koserus Bepxosaoro Cyna Poccuiickoii @enepanuu B 4acTu
AMK30/1a JTOHAYUCICHUI CYyMMBI 1O HAJOTy Ha MPUOBLIL Ha3BaHHBIE CyACOHBIC
aKThl OTMEHHWJA, a B 4YacTu AoHauuciaeHnit cymmbl HJIC ocraBuia B cuie
0 CJEAYIOIIMM OCHOBaHHMSIM.

Ao63aniem TpetbuM 1. 1 cT. 54 HK PO (B penakiiuu denepaibHOTO 3aKOHA
ot 26 HOos10ps 2008 1. No 224-D3 «O BHECEHMHM M3MEHEHUU B YacTh IEPBYIO,
yacth BTOpyr0 Hasorooro komekca Poccuiickorn denepanuy U OTIAEIIBHBIC
3aKoHOAaTeNbHblE akThl Poccuiickoii @enepanun») YCTAaHOBJIEHO HIPAaBO
HAJIOTOTIATEIIBIINKA TPOU3BECTHU MIepepacueT HAJIOTrOBOM 0a3bl U CyMMBI HAJIOTA
3a HAJOTOBBINM (OTUETHBINM) MEPUOJ, B KOTOPOM OIIMOKH (MCKaKEHUS) ObLIH
BBISIBJICHBI, €CJIM JIOMYIIECHHbIE OMIMOKUA (MCKa)KEHMs) TPUBEIU K HW3JIUIIHEH
yIuiaTe Hajora.

B nocneanem ciiydae ommbOka (MCKaK€HUE) B OMPENEICHUH HaJIOrOBOM
0a3bl MU CyMMBI Hajiora HE MPUBOJUT K HAPYIICHUIO HHTEPECOB Ka3HBI.
CoOOTBETCTBEHHO, MCIPABIICHNE TAaKOM OMIMOKH (MCKaXKeHMs) HE MOCPEICTBOM
MOJIaY¥ YTOYHEHHOW JEKJIapaluu 3a MPEAbIAYIIMA HAJIOrOBBIM IIEpUOM, a
IOCPEJICTBOM OTPAXKEHUSI HCIPABJICHHBIX CBEJICHUM B TEKYIIEH HAJIOTOBOU
JeKJIapaly TMpu3HaeTca gomyctumbiM. [lpu 3TOM mpeamnonaraercsi, 4To K
MOMEHTY HCTpaBIIeHUs OIMMOKHU (IMOJa4v HAJIOTOBOM JEKJIapallii) HE HCTEK
ycraHoBieHHbIH ¢T. 78 HK P® TpexiieTHuii cpok BO3Bpara (3a4era) nepemnsiarsl,
YUUTBIBAsA, YTO JIMIIb B TEYEHHUE YKA3aHHOT'O CPOKA HAJIOTOIUIATEIIBIIUK BIIPABE
pacnopspKaThCs COOTBETCTBYIONMICH CYMMOW HM3JUITHE YIUIAYEHHOTO B OIOJIKET
HaJora.
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Takum obOpa3om, Ha ocHOBaHWHM ab3ana Tpetbero 1. 1 cr. 54 HK PO,
olMOKa B HAJOTOBOM Y4YeTe, BBIPA3UBIIASCS B HECBOCBPEMEHHOM OTHECEHUU
0e3HaJIe)KHONW K B3BICKAHUIO 3aJI0JDKEHHOCTH B COCTaB PAacxoji0B, MOTIJIa OBITh
UCIIpaBJ€Ha B TOM YHUCJIE IMYTEM OTPAXKEHUS PACCMATPUBAEMBIX PACXOAOB B
pEerucTpax HaJOroBOro ydera B HaloroBoM nepuoge 2012 roga, 4ro
¢dakTryecku ObUIO CIeJTaHO HAIOTOIUIATEIIBIIIUKOM.

Y4uuThiBas B3aMMOCBSI3aHHOCTH moyioxkenuid m. 1 cr. 40 (m. 3 cr. 105.3
nocie 1 auBaps 2012 r.) u n. 1 cr. 154 HK P®, npu peanuzanuu TOBapoB
Hanoroasg 0Oaza mo HJIC, mo oO0memy mpaBuily, ONpEeAeNseTcs KaKk HuX
CTOMMOCTb, UCUUCJICHHAs UCXOS U3 II€H, MPUMEHEHHBIX CTOPOHAMHU CHICJIKH.

CrneoBarennbHO, €CIM  3aKOHOM HE YCTAaHOBJIEHO WHOE, HaJIoroM
oOnaraercsi BCTPEYHOE IMPEAOCTABICHUE 3a PEAJM30BAaHHBIE TOBApbl B TOM
pasMmepe, B KakKOM OHO JOJDKHO OBITh TMOJYYEHO HAJIOTOIIATENBIIIUKOM 10
YCJIOBUSIM JIOTOBOPA.

B 3akitodeHHBIX OOLIECTBOM JIOTOBOpPAx MPENOCTaBICHUE TMPEMUM
MOCTABJICHO B 3aBHCUMOCTbH OT BBIIIOJIHEHUSI TAKUX YCJIOBUM, KaK TOCTUKEHHUE
ONpENEICHHOr0 00beMa MNpOAaK TOBAPOB M MPOAYKLIHMH ONpPENESICHHBIX
TOPrOBBIX MapoOK, TOCPOYHOIO XapakTepa OIUIaThl TOBapOB, CBOEBPEMEHHOCTH
OIUIaThl U T.I. B cOOTBETCTBUM C M30paHHBIM CTOPOHAMH JOrOBOpa CIOCOOOM
opopMieHUSI  JOKYMEHTOB  NPENOCTaBICHUE  MPEMUU  BIEKIO 32
co0oli yMEHBIIICHUE pa3Mepa OIUIaThl MO KaXJAO0WM KOHKPETHOM HaKJIaJHOU
(cuety-axtype).

Takum o00pa3oM, COIVIACOBAHHBIE YCJIOBHS MPEAOCTABICHUS MPEMUU
HE BBIIUIM 3a TPEACNbl WCIOJTHEHHS 00s3aTeIhCTB IO JIOTOBOPAM MOCTaBKH
(mepemaya TOBapOB M MX OIJIaTa) M YCTAHOBUBIIASCS B OTHOIICHUSIX CTOPOH
npakTuka ohOpMIICHHS PEMUI HE CBUIETEITLCTBOBANIA 00 0OpaTHOM.

YuuThiBas HM3M0XKEHHOE, CyJbl MPAaBOMEPHO HCXOAWJIM W3 MPaBOBOU
MO3ULIAH, BBIPAXKEHHOW B  1ocTra”HoBieHun  IIpesmauyma  Beicmiero
Apoutpaxknoro Cyna Poccuiickoit ®eneparun ot 7 deBpans 2012 r.
Ne 11637/11 u cocrosimieil B TOM, UYTO BBIIUIATA IOCTAaBIIMKAMH MPEMHH
BCJICZICTBME BBINIOJIHEHUS YCJIOBUH JOTOBOPOB IIOCTaBKH SIBJSIETCS MEpOid,
HalpaBJICHHOM Ha CTUMYJIUPOBAaHHWE TIOKyIaTels B TMPUOOPETCHUU U
JNadbHEUIeH TpoJaKe KaK MOKHO OOJIBIIIETO KOJMYECTBA MOCTABIISIEMbBIX
TOBapOB, U TaKUE MPEMUU HEMOCPEACTBEHHO CBSI3aHbI C MOCTaBKaMU TOBAPOB,
TO €CTh SBIAIOTCA (POPMOM TOPTOBBIX CKHJIOK, MPUMEHSEMBIX K CTOUMOCTH
TOBAapOB, OKAa3bIBAIOIIMX BJIMSHUE HA HAJIOrOBYH0 0a3y MO Hajory Ha
N00aBJICHHYI0O CTOMMOCTh. YKa3aHHOE O3HA4YaeT, YTO pa3Mep HaJIOTOBBIX
BbiueToB 1no HJIC, paHee 3asBICHHBIX MOKyMNaTeleM, TaKXKe MOMJICKUT
MPONOPLUHUOHAIBHOMY  YMEHBUIEHUIO B  COOTBETCTBYIOLIMX  HAJIOTOBBIX
NepHoJIax.

Onpeoenenue Ne 305-K1'17-14988
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31. HeBblloJIHEHHE OPraHM3aAlUAMM M MHAMBHAYAJbHBIMHU
NPeANPUHUMATEISAMHA O0SI3AHHOCTH 10 NPEJCTABJICHUI0O B HAJOIOBbBIU
OpPraH NHUCbMEHHOT0 YBeJOMJIEHHSI 00 OCBOOOXKIEHHH OT HCIOJHEHUS
o0sizanHocTn mo ymiaare HJ/IC (HempencraBiieHue yBeIOMJIEHUSI WIH
HapYyLIeHHEe CPOKa ero NmpeAcTaBJ/IeHUs1) He BjedeT 3a co00il yrpary mpasa
HA TaKoe 0CBO0O0:K/IeHHe B cooTBeTCTBHH cO CcT. 145 HK P®.

B oTHOmEHMM UWHAMBUAYAIBHOTO MPEANPUHUMATENS MPOBEACHA
HajoroBas NpOBEpKa IO BONPOCAM NPaBUIBHOCTH  HCYUCIEHUS U
CBOEBPEMEHHOCTH yIUIaThl HajgoroB u cObopoB ¢ 2011 mo 2013 rogm.
[lo pe3ynpTaTaM IpPOBEPKM HAJOTOBBIM OpPraHOM BBIHECEHO pPEUIEHUE O
MPUBJICYCHUH K OTBETCTBEHHOCTH 32 COBEpLICHUE HAJIOrOBOIO
MIPAaBOHAPYIIECHUS, KOTOPBIM WHJUBUAYAIBHOMY MPEATPUHUMATEITIO
nonauncineH HJIC u coorBercTByromme cyMMmbl neHH. OCHOBaHHMEM JUIS
JIOHAYUCIIEHUSI TOCIYXHJIO HEOOOCHOBAaHHOE IMPUMEHEHHE HWHAWBHIYabHBIM
IPEANPUHUMATENIEM CIIEMAIIBHOIO HAJIOIOBOIO PEKHMMa (€IMHOTIO HAJIOTa Ha
BMEHEHHBIA JJOXO/J) B OTHOIIEHWU JEATEIBHOCTH [0 PEANM3alUU 3aMaCHBIX
4acTell K CeIbCKOXO035MCTBEHHON TEXHUKE MHBIM XO3UCTBYIOIIUM CYOBEKTaM.

B 2016 romy wWHIMBHAyaJbHBIM MPEAIPUHUMATENDL HAIPAaBUI B
HAJIOTOBBIM OpPraH yBeIOMJIEHHE 00 MCIOIb30BAHUU MTPaBa Ha OCBOOOKIECHUE OT
VCITOJIHEHHS 00513aHHOCTEN HAJIOTOIIATENbIINKA, CBI3AHHBIX C UCUUCICHUEM U
ymiator HIAC 3a 2011, 2012 u 2013 rox, cooOmwMB, 4YTO BBIpyYKa OT
peanuzaiuu ToBapoB (paboT, yciayr) 0e3 yuera Hajgora HE MPEBBIINIACT B
COBOKYIMHOCTH JIBA MWIJIHOHA pyOsnedi. OTBETHHIMM THUChMaMM HaJIOTOBBIM
OpraH OTKa3ajl B IpPEJOCTaBICHUU IpaBa Ha OCBOOOXKAECHHE OT HUCIOJHEHUS
oOs3aHHOCTEM Hanoromuarenbipka ot ymiatel HIC B pamkax ct. 145 HK PO,
000OCHOBaB ATO TEM, 4YTO YBEIOMJICHHE OO0 OCBOOOXKICHHH TOCTYIWIO B
HaJIOTOBBIM OPraH I10CJIE HAJIOTOBOM MMPOBEPKU U BBIHECEHUS PELICHUS 110 HEH.

NunuBuyaibHBIA TpEIPUHUMATENh OOpaTUIICS B apOUTPaKHBIA CYJI
C 3asBJICHUEM O IIPU3HAHUU YKA3AHHBIX MTMCEM HE3aKOHHBIMHU.

PemenneM cyna mnepBOil MHCTaHUMHU, OCTAaBJICHHBIM 0€3 HW3MEHEHUS
MOCTAHOBJICHUSIMU Cy/la aNeUIAIIMOHHON HMHCTAHIMM W apOUTPakHOro CcyJa
OKpYyTa, B YJIOBJIETBOPEHHUH 3asIBJICHUS OTKa3aHO.

Cynebnass koyuterusi BepxoBHoro Cyma Poccuiickoit ®enepanuu
OTMEHWJIa Ha3BaHHbIE CyJeOHble aKThl M HalpaBuja JIeJO Ha HOBOE
PacCMOTPEHHUE MO CIEAYIOIIUM OCHOBAHUSIM.

B cuny . 1 u 5 cr. 145 HK P® opranuzaiuu u UHAUBUYyaTbHBIE
OpeINpUHUMATEIN HUMEIOT TMpaBO Ha  OCBOOOXKIEHHE  OT UCHOJHEHUS
o0si3anHOCcTer miatenbukoB HJIC, CBA3aHHBIX C HCUMCICHHEM U YIUIATOM
Hajora, €ciM 3a TpPH [OCJIEN0BAaTEIbHBIX KaJE€HIApHbIX Mecsla CcyMMa
MOJlyYeHHOM MMM BBIPYYKH OT peaiu3alii ToBapoB (padoT, yciayr) He
IPEBBICHIIA B COBOKYITHOCTH JIBYX MUJUJIMOHOB pyOJIEH.
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[To cmpbicny JaHHBIX MYHKTOB MHCTUTYT OCBOOOXKICHHS OT HCHOJIHEHUS
00s13aHHOCTEM HAJIOTOIUIaTeNbIIMKa HAMpaBJieH Ha CHWXKEHHE HaJIOrOBOIO
OpeMeHM B OTHOIICHUM JIUI, WMEIOIUIMX HECYIIECTBEHHbIE O0OpPOTHI
M0 peayin3alii TOBAPOB (paboT, ycayr). YCIOBUEM ISl OCBOOOKICHUS TaKUX
JUL OT HUCIHOJIHEHHsI OOA3aHHOCTEH, CBSA3aHHBIX C HMCUHCIECHUEM U YILUIATOM
Hajora, SBIIIETCA OOBEKTUBHOE OOCTOATENBCTBO — COOTBETCTBHE pa3zMepa
BBIPDYYKH HAJIOTOIUIATENIbIIMKA MPEAEIbHOMY YPOBHIO, YCTAHOBJIEHHOMY
3aKOHOM.

[Tonoxxenusamu 1. 3 ct. 145 HK PO takke mpeaycMoTpeHa 00s3aHHOCTh
OpraHu3alMid ¥ WHIWBUAYAIBHBIX MpPEANPUHUMATENEH, UCTIONB3YIOIMIUX MPABO
Ha OCBOOOK/IEHHE OT HCIOJHEHHUs OO0S3aHHOCTEH  HaJOTOIIaTelNbIlIrKa,
CBSI3aHHBIX C UCYUCIIEHUEM M YILJIATOM HAJora, 1o npeACTaBICHUIO B HAJIOTOBBIN
OpraH IO MECTY CBOETO y4e€Ta MUCbMEHHOTIO YBEIOMIICHHS U JOKYMEHTOB,
MOATBEPKIAIONIUX MPABO HA TAKOE OCBOOOXK ICHUE.

OnHako  HEBBINIOJIHEHHE  JITOW  OO0S3aHHOCTH  (HENpeACTaBICHUS
YBEJIOMJICHHSI WJIM HapYIIIEHUE CPOKa €ro IMpeiCTaBICHUs) HE BJIEUET 3a COOOi
yTpaTy IipaBa Ha OCBOOOXJEHHE, 4YTO SBISJIOCH OBl HECOpPa3MEpPHBIM
MOCJIEACTBUEM C TOUYKH 3pEHHS 1I€JId YCTAHOBJICHHMS JAaHHOTO WHCTHUTYTA,
YKa3aHHOM BBHIIIIE.

Kak paszpsicheno B 1. 2 mnocranoBineHus Ilmenyma Bricmero
Apoutpaxknoro Cyna Poccuiickoit ®@enepaunu ot 30 mas 2014 r. Ne 33
«O HEKOTOPBIX BOMPOCAX, BO3ZHUKAOIIMX Y apOUTpPakKHBIX CYAOB IMpHU
pPacCMOTPEHUU i€, CBA3aHHBIX C B3UMAHMEM Hajora Ha J100aBJICHHYIO
CTOMMOCTBY», 10 cMmbicay 1. 3 cT. 145 HK P®, namoromnaTeiablIUK JIUIIb
UH()OPMUPYET HAJIOTOBBIM OpraH O CBOEM HAMEpPEHWHU HCIOIh30BaTh MPABO HA
OCBOOOXIeHHE, a JnllaM, (PaKTHUYECKH MCIIOJIb30BABIIMM B COOTBETCTBYIOIIUX
HAJOTOBBIX TEPHOJAX OCBOOOXIEHHWE OT HCIOJIHEHUS  OOS3aHHOCTEH
HaJIOTOIJIaTENbIIMKA, CBA3aHHBIX C UCYMCIIEHUEM U YIUIATOW HAJOTa, HE MOXET
OBITh OTKA3aHO B TpaBe Ha TAaKOE€ OCBOOOXKJEHUE TOJBKO JIHIIb MO MOTHUBY
HETPE/ICTABJICHUS B YCTAHOBJICHHBIN CPOK YBEJIOMJICHUS U JIOKYMEHTOB.

Kpome Ttoro, ecnmu o Heobxomumoctu ymiatel HJIC nuiy craHoBUTCS
U3BECTHO MO pe3yJibTaTaM MEPONPUITHI HAIOTOBOTO KOHTPOJISl, B YACTHOCTH B
clly4ae M3MEHEHUsS KBaIU(UKAIMK JIEATeIbHOCTH  HAJIOTOIIaTeNbllrKa,
NOPSIJIOK peajn3alliy MpaBa Ha OCBOOOXKJIEHHWE OT YIUIAThl HAJOra 3aKOHOM HE
npeanycMoTpeH (mocranoBienue IIpesuauyma Beicmiero ApOurpaxnoro Cyaa
Poccuiickoii @enepariun ot 24 centsaops 2013 r. Ne 3365/13).

CnenoBaTelIbHO, caMO IO ceOe TO 0OCTOATEIBCTBO, YTO HMHCICKIAS HE
yuna nojoxkenuss m. 1 cr. 145 HK PO npu usmenennn KBanuuKamuu
JEATEeIIbHOCTH HAJOTOIUIaTENbIINKA B paMKaX BbIE3JHON HAJOTOBOW MPOBEPKH,
HE O3HA4aeT YTpary BO3MOXXHOCTH MPEJOCTABICHUS WHIAUBUIYAIbHOMY
OpEeINPUHUMATENI0  OCBOOOXAEGHHUA MO  pe3yjlbTaTaM  pacCMOTPEHHS
YBEIOMJICHHSI, TIOJJAHHOTO TOCJE€ OKOHYAHMSA MPOBEPKH, €CIM OCBOOOXKICHHUE
NPUMEHSIIOCh UM (PAaKTUYECKH (HAJOr HE HUCYMCISUICA U HE MPEAbSBISIICS
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MOKyTIaTeNIsIM) M HE HUCTeK ycraHoBieHHbIM cT. /8 HK P® cpokx Bo3Bpata
(3auera) meperIaThl MO HAJIOTY.
Onpeoenenue Ne 306-K1'17-15420

Hpakmuka RPpUMEHEHUA 010021CEmMHO20 3AKOHOO0AMe1bCMeda

32. B cayyae HeleJeBOr0 MCHOJIb30BAHUSA OIOMKETHOH cyOcuauM
nojyvyareyab cyocuauu o00s13aH BO3BPATHTH YKA3aHHYI0 CYMMY Kak
HEOCHOBATEJIbHOE 00OrameHue M YIUIaTUTh HA Hee NPOLEHTHI B NOPsAKe,
npexycMoTpeHHoM cT. 395 u 1107 I'K P®.

AJMUHUCTPATUBHBIM OpPraHOM U  OOIIECTBOM 3aKJIIOUYEH JIOTOBOP
O MIPEIOCTABJIIEHUN CYOCHIMU W3 CpPEICTB KpaeBoro Orojkera B I
BO3MEILECHHs YacTH 3aTpaT Ha YIUIATy IPOLIEHTOB IO KPEAUTHOMY JIOIOBOPY
B YaCTH LIEJIEBOT0 MCIOJIb30BaHMS KPEAUTA HA LIEJIN, yCTAaHOBIICHHBIE [Topsaikom
cyOCHOupOBaHUsl U3 CPEIACTB KpaeBOro OHOPKETa MPOLEHTHOM CTaBKH
10 OAaHKOBCKUM KpEAHUTAM, MOJYYEHHBIM IOPUIUYECKUM JIULIOM, B TOM YHUCIE
KUIUIIHBIMU U JKUJIMITHO-CTPOUTENIbHBIMU KOOIEPAaTUBAMM, HA CTPOUTEIHCTBO
XKUJIbSl, B TOM YHCJIE MaJIOATaXHOTO M (MJIM) SKOHOM-KJIAcCa, YTBEPKICHHBIM
MIOCTAaHOBJICHUEM IJIaBbl aAMUHUCTpanuu (rydoepHaropa) KpacHomapckoro kpas
(manee — [Mopsimok mpegocTaBiaeHUS CYOCUTUN).

HanzopHeiM opraHom mpoBefeHa MpPOBEpPKa Ha MPEAMET COONIOACHUS
OIO/IPKETHOTO 3aKOHOJATENIbCTBA IPU PACXOJOBAHUU JCHEKHBIX CPEICTB,
BBIJICJICHHBIX B  paMKax  peajld3aldd  TOCYJAapCTBEHHBIX  MPOTPaMm
KpacHomapckoro kpas.

ITo pesynpraram mTpOBEPKH HAA30PHBIM OpraH TMpUILIET K BBIBOLY
O HELEJIEBOM HCIOJIb30BaHUU CPEACTB KpPaeBOro OmOIKeTa, BbIPa3UBLIEMCS
B 3aBBIIIEHUH CYMMbl CYOCHJWH, NMPEAOCTaBICHHON OOIIECTBY, B pe3yJbTaTe
HecoOmoaeHus TpedoBanuii [lopsiaka mpegocTaBieHus CyOCHIUM.

AIMUHUCTpAaTUBHBI opraH oOpaTuicsi B apOUTpaXHBId Cyd C
3asiBJICHMEM O B3bICKAHMM C OOILECTBA M3JIMUIIHE BBIIUIAYEHHON CyOCHIMHU U
IIPOILIEHTOB, B3BICKUBAEMBIX MO Npasuiam cT. 395 'K PO.

PemenneM cyna mnepBOil WMHCTAaHUMHU, OCTAaBJICHHBIM 0€3 HW3MEHEHUSs
MOCTAaHOBJICHUEM CyJa aneJUIAIMOHHON WHCTAHLIMU, TPeOOBAHUE O B3BICKAHHUU
CPEIICTB CYOCUANM YJOBIETBOPEHO, B OCTAJIbHOM YacTH TpeOOBaHUN OTKa3aHO.
Cynpl HCXOIWIM W3 TOTO, YTO MPABOOTHOIIEHUS IO BO3BpaTy CyOCHAMii
BBITEKAIOT M3 HOpM bromxkeTHoro kojekca Poccuiickoit ®@eneparuu (anee —
BK P®). Bo03MOXHOCTH MNPUMEHEHUSI K TAKUM  OTHOIICHUSIM  HOPM
TPAXKJAHCKOIO 3aKOHOJATEIbCTBA HE MPEAYCMOTPEHA, B CBSI3M C YEM Yy
aJIMUHHCTPATUBHOTO OpraHa HE BO3HHMKIJIO MPaBO TPeOOBaHUsS MPOIEHTOB Ha
ocHoBaHuH cT. 395 'K POD.
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Cynebnas koserusi BepxoBHoro Cynma Poccuiickoii ®eneparuu
OTMEHMJIa Ha3BaHHBIE CYJICOHBIE aKThl B YACTH OTKA3a BO B3bICKAHWU MPOILICHTOB
0 CJIEAYIOIINM OCHOBAHHUSIM.

B n. 3 cr. 78 BK P® npenycmorpensl TpeboBaHUS K HOPMATHBHBIM
IIPaBOBBIM aKTaM, PETYJIMPYIOLIMM MpeNoCTaBleHHe cyOcuauil. B yacTtHOCTH,
9TH aKThl JJOJKHBI COJIEPKATh MOJIOKEHUsI 00 00s13aTEIbHOM MPOBEPKE TTIaBHBIM
pacropsiauTeneM (pactopsauTeneM) OIOIKETHBIX CPEJCTB, MPEI0CTaABISIONIIM
CyOCHIWI0, W OpraHOM TOCYAApCTBEHHOTO (MYHHMIIMIAIBHOTO) KOHTPOJIS
cOOJIIOICHUST YCIIOBUM, 1IeJIel U TOpsiAKa MPEeAoCTaBICHUs CyOCHINH, a TaKkKe
NOPSIOK  BO3BpaTta CyOCHMAMM B COOTBETCTBYIOIIMHA OIO/UKET B Cllydae
HapyILIEHUs YCIIOBHM, YCTaHOBJIIEHHBIX IIpH €€ MpenocTaBlicHHHd. Eciu
noJryyaTenb CyOCHIUM HE BO3BpAIlaeT JCHEKHBIE CPEACTBAa MO TPEeOOBaAHUIO
KOHTPOJIMPYIOIIETO OpraHa B IOPSIKE, MPEAYCMOTPEHHOM HOPMAaTHBHBIM
IPABOBBIM aKTOM M COIJIALIEHUEM O MPEJOCTaBICHUM CyOCHUAMM, TO OpraH,
BBIIaBIINI CyOCHIUIO, TPUHUMAET MEPHI 10 B3bICKAHUIO CYOCHUINH B Cy1€0HOM
HOPSIZIKE.

bK P® He mnpenycmMarpuBaceT HAYMUCIECHUS IPOLIEHTOB HA CYMMY
cyOcuauu,  TMojuiekamed  BO3BpaTy, IOCKOJbKY HE  YCTaHABIMBAET
OTBETCTBEHHOCTb JIMILI, HE SBISAIOIIMXCA YYaCTHHUKAMU OIOJHKETHOTO Ipoliecca.
B cuty m 2 cr. 306° BKP® Takme nmMma HECyT OTBETCTBEHHOCTh B
COOTBETCTBHHM C 3aKOHOJATENbCTBOM Poccuiickon denepanumn.

Takum 00pa3oM, K OTHOIIEHHSIM CTOPOH 10 HCIOJIHEHUIO YCJIOBUUI
JIOTOBOpA O TMPEAOCTABICHUU CYOCHUAMM MOTYT OBITh MPUMEHEHBI HOPMBI
'K PO.

Tot dakrt, uTo AEHEXHBIE CPEACTBAa ObUIM M3PACXOJ0BAHBI OOIIECTBOM
HE 10 LIEJIEBOMY HAa3HAYEHUIO, CBUJETENBCTBYET O BOZHUKHOBEHUU HA CTOPOHE
JWIa, MOJIyYMBILEro CyOCHIUIO, HEOCHOBaTeNbHOTo oboramienus. [Ipu stom
HE UMEET MIPaBOBOr0 3HAUEHUS TO OOCTOSATENBCTBO, YTO NOJYyUEHHbIE JIEHEKHbIE
CpEICTBA SIBJISUIUCH OFOI)KETHBIMHU.

B cunmy m. 1 cr. 1102, m. 2 cr. 1107 'K P® HeocHOBaTenpHO
oOorarupiieecss  JUIO  O0S3aHO  HE  TOJIBKO  BO3BPAaTUTh  CYMMY
HEOCHOBATEJIbHOTO O0OTallleHus, HO U YIUIATUTh Ha HEe MPOLIEHTHI B MOPSJIKE,
npeaycMoTpeHHoM cT. 395 'K PO.

VYuuThiBas, 4TO JOTOBOPOM, 3aKJIIOYEHHBIM CTOPOHAMH, MPEIyCMOTpPEHA
OTBETCTBEHHOCTh OOIIECTBA 32 HCIIOJb30BAHWE CYOCHMAMM Ha  LENH,
HE COOTBETCTBYIOIIME  YCIOBUSIM €€ TMOJYy4YeHUsS, B COOTBETCTBUU C
JNEUCTBYIOIIMM  3aKOHOHATtenbCcTBOM  Poccumiickoii  Denepanuu, ciaeayer
npu3HaTh, 4TO TpeOOBaHUE aIMUHUCTPATUBHOTO OpraHa O B3BICKAHUU C
oOIIecTBa HW3JMIIHE BHIIUIAYEHHOW CYyOCHAMM W TPOLEHTOB M0 TMpaBUiaM
cT. 395 'K P® siBnsieTcst 000CHOBAaHHBIM.

Onpeoenenue Ne 308-2C17-9296
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Hpakmulca RPUMEHEHUA MAMOHCEHHO20 3aKOHOO0amenbCcmea

33. B3umaHHe TaMOKEHHBIX ILIaTeXKeil CO BcCero MNOrpy:KeHHOIo
TOIUIMBA, BKJIKYAS Ty €ro 4acThb, KOTOpasi He00X0AuMa /1Jisl BbINOJIHEHUS
peiica ¥ B OTHOLIEHUM KOTOPOii He HAPYILIEHbI YCJI0BUS JJIs1 0CBOOOKIEHUS
OT yIJIATBI TAMOKEHHBIX IUIaTeXKeil, He MOKeT ObITh NPHU3HAHO
NMpaBOMEPHbIM.

OOmIecTBO,  OCYIIECTBISIONIEE CHAOXKEHHWE CyIOB  TOIUIMBOM U
CMa304YHbIMM MaTepuajaMy, HEOOXOJMMBIMU [UJIsl OSKCIUIyaTallud CYOB,
NPEACTABUIO B TAaMOXXEHHBIM OpraH JeKJIapalydi0 Ha BBIBO3 TOoBapa —
maszyta M-100 — B kauecTBe MPUMACOB C YCIOBHBIM HAUMCICHUEM TaMO>KEHHBIX
IJIATEXKEN.

[Io pe3ynbraTaM KaMepajlbHOW TIPOBEPKA TaMOKEHHBIM OpPraHOM
MPUHATHl PEUIECHUS O B3bICKAHMU TAMOYKEHHBIX MOIUIMH, HAJIOTOB, & TAKXE O
BHECCHMM W3MEHEHUW U (WJM) JOMOJHEHUH B CBEJCHMS, YKa3aHHbIE B
JIeKJIapallii Ha ToBaphl. BriociaeacTBuM oOIIECTBY BBICTABICHO TpeOoBaHUE 00
yIUIaTE TAMOXKEHHBIX TuIaTekeld. OCHOBAHUEM IPUHATHS YKAa3aHHBIX PEIICHUN U
BBICTABJICHUSI TPEOOBAHUS TMOCITYKWJI CIEJTaHHBIA TaMOXEHHBIM OpPTraHOM
BBIBOJI, YTO CYIHO MPUOBUIO B POCCHUUCKHI MOPT HUCKIIOYUTENBHO C LEJBIO
OyHKepoBKM ToOrmMBoM (Ma3zyT M-100). TamoxkeHHBI Oprad cuen, 4TO
CYJIHO HE BBO3WJIO HAa TAMOXKEHHYIO TEPpUTOpHIO0 TaMOKEHHOTo coro3a Ipy3 U
HE BBIBO3WJIO €r0, CIEI0BaTelbHO, B OTHOlIeHUWU Poccuiickor ®denepanun
HE OCYLIECTBJISIO0 MEXIYHApPOIHYIO IEPEBO3KY, IIPELYCMOTPEHHYO
3akoHoarenbCcTBOM Poccuiickonn denepaunu, U T€M CaMblM HE BBIITOIHUIIO
YCJIOBUSI UCMOJIb30BAHUS JIBIOThI IO YIIJIATE€ BHIBO3HOM TAMOXEHHOW MOUUIUHBI
[IpU NIEPEMEILEHUH TOPIOYE-CMAa304YHbIX MATEPUATIOB B KAYECTBE MPUITACOB.

OO611ecTBO 00paTUIIOCh B apOUTPAKHBIN CYJ] C 3asBJICHUEM O MPU3HAHUU
yYKa3aHHBIX PEIICHUN U TPeOOBaHUS HE3AaKOHHBIMHU.

PemienneM cyna mepBOl WMHCTAHIMH, OCTaBJICHHBIM 0€3 HW3MEHEHHS
MOCTAHOBJICHUEM Cy/a aneUISIIMOHHON HMHCTAHIIMM, 3asBICHHbIE TpeOOBaHUs
YIOBJIETBOPEHHBI.

[TocTaHoBieHHEM apOUTPAKHOIO CyAa OKpyra yKa3aHHbIE CyAeOHbIe
aKTbl OTMEHEHBI, JIeJIO HApPaBJIEHO HA HOBOE PACCMOTPEHUE.

IIpy HOBOM paccCMOTpEHHM pELICHHEM CyAa IEpPBOM HWHCTAHLUH,
OCTaBJICHHBIM 0€3 M3MEHEHMsS] TIOCTAHOBJICHUSAMM CyJa aneJUISIMOHHOU
WHCTAHIIMM M apOUTPaXHOTO CyJa OKpyra, B YIOBJIECTBOPEHUHU 3asBIICHHBIX
TpeOOBaHMI OTKA3aHO.

Cynebnas xomnerus BepxoBuoro Cyna Poccuiickoit ®eneparuu
OTMEHWJA Ha3BaHHbIE CyJAeOHBbIE aKThl M HampaBuUja JeJlI0 Ha HOBOE
PacCMOTPEHHUE IO CIETYIOIIUM OCHOBAHMSIM.

CormacHo n. 2 cr. 363 TaMoXeHHOro Kojekca TamMOKEHHOro coro3a
(manee — TK TC) nepemelnieHre MNPUIACOB Yepe3 TAMOXKEHHYIO T'PAHHILY
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OoCylIecTBisieTcsl  0€3 ymjaaThl TaMOXXEHHBIX TMOLUIMH, HaJloroB u 0e3
MpPUMEHEHUSI Mep HETapu(PHOTo peryaupoBaHusl.

[log mnpunacamMu mpu HSTOM [OHUMAIOTCS TOBaphbl, HEOOXOIUMBbIE
JUIs 0OecrieyeHrs] HOpMajibHON 3KCIUTyaTallud U TEXHUYECKOTO OOCTYKUBaHUS
BOJIHBIX CYJIOB B ITyTH CJICJOBAHUS WJIM B IIYHKTaX MPOMEKYTOYHOM OCTAHOBKH
m6o crosaku (om. 23 . 1 ct. 4 TK TC).

C yyeTtoM Ha3BaHHBIX IMOJIOKEHUH  OMNPEIECISIOIIUM  YCIOBHEM
OCBOOOXKJICHHSI TPUIIACOB OT TaMOXEHHBIX IMONUIMH M HAJIOrOB SBISETCA
MOJITBEPXKJICHUE TOTO, YTO OHM HEOOXOAUMBI JJisi OOECeueHus: HOPMAaJbHOM
DKCIUTyaTallMM M TEXHUYECKOTO OOCHy)KMBaHUS CyJIHAa B KOJUYECTBAX,
INPU3HAHHBIX ~ OOOCHOBAaHHBIMH  JUISl  OKCIUTyaTalldd W TEXHUYECKOIO
0OCITy>KMBaHUS B IyTH CJICIOBAHUS, TO €CTh HE MPEBBIIIAIONINX HEOOX0IUMOTO
JUIS.  BBIIIOJHEHUS PEHWCOBOro 3agaHus MuHuMyMa. CrleaoBaTelabHO, MpPH
BO3HUKHOBEHUHU CIIOPA O TOM, IIEPEBO3SITCS JU MOTPYKEHHBIE HA CYJHO TOBApPHI
B peXHUME IPUIACOB, IOPUANUECKOE 3HAUEHUE UMEIOT 0OCTOSTENIBCTBA: B KAKOM
KOJIMYECTBE OCYIECTBIIEHA OYHKEpOBKAa TOTUIMBOM CYJIHA, MPEBBIIIAIO JIU 3TO
KOJIMYECTBO HEOOXOANMBII JIJIs1 BBITIOJHEHUSI PEHCOBOTO 33JaHUSI MUHUMYM.

VKa3zaHHBI  IOAXOJ  COOTBETCTBYET  MEXKAYHAPOAHOM  IPAKTUKE
TaMOXXEHHOTO OOJIOXKEHUSI TOBapOB B PEXHUME [PHUIACOB, YTO HAILIO
3aKpemyieHne B HopMax MeXIyHapoAHOW KOHBEHUMH OO0 YHOpPOUIEHUH W
rapMoOHM3alMK  TamoxkeHHbIX mpouenyp (Kuwoto, 18 wmas 1973 r.),
CBUJETENBCTBYET O (POPMUPOBAHUU COOTBETCTBYIOLIEIO MEXIYHAPOIHOIO
CTaHApTa, YTO TMOATBEPKAAETCA aKTamMu EBpa3suiiCKoro DKOHOMHUYECKOTO
Coro3a, nmpuHATbIMA B nocienytomuid nepuon — (m. 30 ct. 2 TaMOXXEHHOro
Komekca EBpa3uicKOro 3KOHOMHYECKOTO Coro3a, pewmenue Komeruu
EBpaszuiickoit skoHOMHUYeCcKOW komuccuu OT 1 Hos6ps 2016 r. Ne 131
«O06 ompeneneHUH KOJINYECTBEHHBIX HOPM OYHKEpHOTO TOIINBA,
IIEPEMENIAEMOr0 B KayeCTBE IPUNACOB BOJHBIMU CYAAMH 4YE€pPE3 TaMOKECHHYIO
rpanuily EBpa3uiickoro 3KOHOMUYECKOTO COK03a»).

N3menenne kBaM@uKaIMd TOTPYKEHHBIX TOBApOB (WX HCKIIOUYCHUE
W3 KaTerOpUM TPHUIIACOB) HE JIOJKHO MPUBOJIUTH K B3UMAHUIO TaMO>XEHHBIX
IIaTeXXe CBepX CyMMBI, KOTOpas Mojjiexkana Obl yruiaTe MpU HaJJjiexKalliem
nekjapupoBanuu. MHOM mnoaxon mo CyuiecTBy oO3Hayaid Obl MpPUMEHEHHE
K ICKJIapaHTy MeEpbl IOPUAUYECKOW OTBETCTBEHHOCTH, HE YCTAHOBIJICHHOM
3aKOHOAATENBCTBOM, YTO HEIOIYCTHUMO.

OTUMH K€  BBIBOJIaMU  PYyKOBojcCTBOBajics  I[lmenym  Beiciiero
Apoutpaxknoro Cyna Poccuiickoit denepaiin, ykaspiBast B 1. 7 IOCTaHOBJICHUS
or 12 oktsa6ps 2006 1. Noe 53 «OO06 orneHke apOUTpPaKHBIMU CyJaMU
000CHOBaHHOCTH TOJTYUYEHHUS HAJIOTOIUIATENLITUKOM HAJIOTOBOM BBITOBI», YTO B
Cllydae ydeTa HaJOrOIUIAaTENbIIMKOM OIlepalliid HE B COOTBETCTBHM C HX
JNEUCTBUTEITLHBIM ~ DKOHOMHUYECKMM  CMBICIIOM, TIpaBa ©  OOSI3aHHOCTH
HAJIOTOILJIATEIIbIIMKA ONPENEIAIOTCA UCXOAS U3 IMOJJIMHHOIO 3KOHOMMYECKOIO
COJIEpKaHMs COOTBETCTBYIOILIEH OIEPALINH.
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JlaHHas TpaBOBasl MO3UIIMS HOCUT YHUBEPCATBHBIN XapakTep, MOCKOIbKY
HampaBlieHa Ha 00ecIeYeHNe CIIPaBEAIMBOTO U PABHOTO HAJIOTOOOIOKCHHS.
Takum oOpa3om, yCIOBHUS JJIsi OCBOOOXKICHHS OT YILIATHl TaMOMXCHHBIX
MJIaTeKEH YTPAauMBAIOTCS B OTHOIICHWM TOW 4YacTH TOIUIMBA, KOTOPas
HE COOTBETCTBYET TIOHATHIO TPHUIACOB (MPEBHIIACT HEOOXOAUMBIA IS
BBITIOJIHCHUS peiica MUHMMYM), a B3MMaHHUE TAMOXKEHHBIX TIJIATEKEH CO BCETO
MOTPY>KEHHOTO TOIUIMBA, BKJIIOYAsl Ty €ro 4acTh, KOTOpas HeoOXoauma is
BBITIOJIHCHUST peiica M B OTHOIICHWH KOTOPOW HE HAPYIICHBI YCIOBUS IS
OCBOOOXKJICHHSI OT YIUIAThl TAMOKCHHBIX TIJIATEKEH, HE MOXET OBITh MPU3HAHO
MIPaBOMEPHBIM.
Onpeoenenue Ne 305-K1'17-14588

Hpakmuka RPpUMEHEHUA 3AKOHOO0AmenbCcmaea o couuaibHom
cmpaxoeanuu

34. Henpuusitue (OHIOM CONUATBHOIO CTPAXOBAHHUSI K 3a4eTy
pacxoiaoB, TMPOM3BEJCHHbIX O00IIECTBOM, Ha BBILIATY CTPAXOBOIO
ol0ecrieyeHNs 1O 00513aTEJIbHOMY COLHAJBLHOMY CTPAXOBAHUIO HA Ciayvai
BPEMEHHOIl HeTPYAO0CHOCOOHOCTM W B CBSI3M € MAaTEPHMHCTBOM MpPH
HCUYMCJIEHUM MOCOo0Msl 0 0epeMEeHHOCTH M poJaM 3a Jio0ble roasbl (rox) mo
BbIOOPY 3aCTPAXOBAHHOIO JIMIIA, a He 3a roibl (roa), HemocpeICTBEHHO
npeamecTBYOIIMEe ToaM, B KOTOPbIX 3aCTPaXOBaHHOE JHMI0 HAXOAWIOCH
B OTIIyCKe 110 0epeMEeHHOCTH M POJaM, IPU3HAHO CY/IOM IPABOMEPHBIM.

Pemennem ¢onma commanpHOTO CcTpaxoBaHus (nmamee — GoHA) HE
MPUHATHL K 3a4€Ty Pacxojibl OOIIECTBAa Ha BBHIIUIATY CTPAXOBOTO OOECIeUCHUS
1o 00s3aTeIbHOMY  COLMAJbHOMY CTPaxOBaHUIO Ha Ciy4dail BpEeMEHHOM
HETPYJOCTIOCOOHOCTU U B CBS3U C MAaTEPUHCTBOM, IMMOCKOJBKY TIPH MCUUCICHUU
nocobusi Mo OEpeMEHHOCTH W pojaM OOIIECTBOM B IEJISIX pacdeTa CpPeaHEro
3apaboTKa HEMPaBOMEPHO yUuTeH 3apaboTok paboTHuka 3a 2012 u 2014 rog.

OcHoBaHueM JJI1 BBIHECCHHSI YKA3aHHOTO PEIICHUS TOCTYXKHJ BBIBOJT
dboHTAa O TOM, UYTO YyKa3aHHBIC pPACXOJbl IPOM3BEICHBI OOIIECTBOM C
HapylIeHUeM 3aKoHojaTeabcTBa Poccuiickoit ®deneparun 00 00s3aTeIbHOM
COIIMAJILHOM CTPaxOBaHWM Ha Ciydall BPEMEHHOH HETPYIOCIIOCOOHOCTH U B
CBSI3M C MATEPUHCTBOM, 2 IMEHHO: TIPH HCUMCIICHUH TTOCOOHS 110 OEPEMEHHOCTH
u pojaM 3a nepuon ¢ 15 anpens 2016 r. mo 1 centsiOpst 2016 r. oOmiecTBOM B
[eJsX pacuera CpeIHero 3apaboTKa HEMpaBOMEPHO YUYTEH 3apaboToK
pabotnuka 3a 2012 u 2014 rox. Kak ykassiBaeT donm, pabotauk ¢ 20 ssHBaps
2015 r. mo 24 utons 2015 r. HaxoauiICA B OTIYCKE MO OEPEMEHHOCTH U pojaMm, a
c 25 utons 2015 r. mo 14 anpens 2016 r. B oTHycke Mo yXoAy 3a IEpPBbIM
peberkom. CremnoBarensHO, B COOTBETCTBHH 4. 1 cT. 14 DenepanbHOTrO 3aK0HA
or 29 nekabps 2006 1. No 255-®3 «O6 o00s3aTeIbHOM COLMAIBHOM



90

CTpaxOBaHMU Ha Cily4yall BpPEMEHHOW HETPYJOCHOCOOHOCTM U B CBSI3U C
MaTepuHCTBOM» (Hasiee — DenepanbHbiil 3akoH Ne 255-03), npu UCYUCICHUH
nmocobus 1mo O6epeMeHHOCTH W pojaMm ¢ 15 ampens 2016 r. B mensx pacuera
cpeanero 3apabotka 3a nepuona 2014-2015 roasl (1Ba r0Ja, HEMOCPEACTBEHHO
IPEAIIECTBYIOIIMX IOy HACTYIUIEHUS CTPAaXOBOrO CiIy4as) MOXHO 3aMEHHTb
2015 rom Ha KameHIAPHBIM TIOJ, HEMOCPEICTBEHHO IPEAIIECTBYIOMINAN
pacueTHOMy mepuony, To ectb Ha 2013 rox. Opnako o0OmEcCTBO B
paccMaTpuBaeMOM CUTyalluu HempaBoMepHo 3aMenmio 2015 roa Ha 2012 rox B
LEJSIX pacyeTa CPeIHEro 3apabdoTKa sl UCYUCIICHUS YIIOMSHYTOTO TOCOOUS.

He cornacuBmmcs ¢ ykazaHHBIM pemieHueM (¢oHaa, OOIIeCcTBO
00paTHIIOCh B apOUTPAXKHBIN CYJI C 3asBJICHUEM O MPU3HAHUU €TI0 HE3aKOHHBIM.

PemenneM cyna mepBOMl WHCTaHIMK, OCTAaBJICHHBIM 0€3 HW3MEHEHUS
MOCTAHOBJICHUSIMU Cy/la ameJUISIIMOHHOW WHCTAaHIIMU M apOUTPa)KHOTO cyjaa
OKpyra, 3asiBJI€HHbIe TpeOoBaHUsl yaoBieTBOpeHbl. Cyabl HCXOAWIH U3
cienytomero: 4. 1 ct. 14 ®denepanbHoro 3akoHa Ne 255-03 u n1. 11 TTonoxenus
«O6 0coOEHHOCTSX MOpsiAKAa HCYHUCIEHUS MOcOOMH 1O  BPEMEHHOMU
HETPYJOCHOCOOHOCTH, MO OEPEMEHHOCTH U POJAAM, E€KEMECAYHOrO IMOCOOHS
Mo yXOoAy 3a peOCHKOM  TpaKJaHaM, TMOJJIeXKalnuM  00sS3aTeIbHOMY
COLIMAJIBHOMY CTPaxOBaHUIO Ha Cily4dail BpEMEHHOW HETPYJIOCIHOCOOHOCTH U B
CBSA3M C MAaT€PUHCTBOM», YTBEPKIEHHBIM IOCTaHOBIeHHEM [IpaBuTenbcTBa
Poccniickont @enepanun ot 15 nronsa 2007 r. Ne 375, He npenyCMOTpPEHO, YTO
B LIEJISIX pacyeTa CpelHero 3apaboTka KaJleHIapHble rojabl (Tof]) pacyeTHOro
nepuojia, B KOTOPBIX 3aCTPaxOBaHHOE JIMLO HaXOAWIOCh B  OTIIYCKE
o OEpeMEHHOCTH U poAaM U (WJK) B OTIYCKE MO yXOAy 3a peOEHKOM, MOTYT
ObITh 3aMEHEHBI TOJIbKO Ha KaJeHJapHble TOAbl (T0Md), HEMOCPEACTBEHHO
IpeIIIecTBYIONHE (CIeyIOIMEe APYT 3a APYrOM) 3TOMY pacu€THOMY HEpUOY.
[To MHEHHIO CYIOB, IPU HMCUMCICHMHM TOCOOMSI MO OEpeMEHHOCTH U poAam
o0IIeCTBO MPAaBOMEPHO B II€NIIX pacuera CpeaHero 3apaboTka 3a MepHOJ
2014-2015 rompl (mBa TOMA, HEMOCPEACTBEHHO MPEAIIECTBYIOMUX TOMIY
HACTYIUIGHUsI CTpaxoBoro ciydvas) 3amenwio 2015 rox (roa, B KOTOpOM
3aCTPaxOBaHHOE JIMIIO HAXOAWJIOCh B OTIYCKE MO OEPEMEHHOCTH U PoJaM H
(w1K) B OTITyCKE 10 yXoy 3a pebernkoM) Ha 2012 roa — roj, mpeaIecTBYOMNMA
aTOMYy pacueTHoMy niepuoay (2014-2015 romer).

Cynebnass kosuerusi BepxoBHoro Cyma Poccuiickoii ®eneparuu
OTMEHMJIa BBIILICHA3BaHHBbIE Cy/eOHbIE aKThl U OTKa3ajda B YIOBJIETBOPEHUU
3asIBJICHHBIX TPEOOBAHUM MO CIETYIOIIMM OCHOBAHHUSM.

CornachHo 4. 1 ct. 14 ®enepanbHoro 3akona Ne 255-@3 nis ucuucieHus
nocoOusi 0 BPEMEHHOW HETPYJ0CIOCOOHOCTH, MO OEpEMEHHOCTH U pPojam,
eKEMECAYHOr0 TMOCOoOusi MO YXOAY 3a pEOCHKOM YYMTHIBAETCS CpPEIHHI
3apabOTOK 3aCTPaxOBaHHOI'O JIMLA, PACCUMTAHHBIN 3a J1Ba KaJCHIApPHBIX Toja,
IPEIIIeCTBYIONMX TOAy HACTYIJICHHS BpPEMEHHOM HETPYAOCIOCOOHOCTH,
OTIlyCKa MO OEpeMEHHOCTH W pojaaM, OTIyCcKa IO YXOAYy 3a peOeHKOM
(pacuetHblii mepuoja). IlockonbKy HW3HAYaNBbHO pACUETHBIM MEpUOA  AJis
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UCUHUCIICHUSI  CpEJHEro  3apaboTKa  3acTpaXOBaHHOTO  JIMLA  JOJDKEH
HENOCPEICTBEHHO NPEIIECTBOBATh MOy HACTYIUIEHUSI CTPaxoBOro Ciydasl, TO
U 3aME€Ha IrofioB (rojia), COCTABIISAIOIIMX 3TOT PACUETHBIM MEPUOJ, MOXKET OBbITH
npou3BeieHa Ha ToAbl (TOf), HEMOCPEACTBEHHO MPEIUIECTBYIONUIUE ATOMY
pacueTHOMY MEepUOaYy, TO €CTh Ha TOAbI (T0X), MOCIEIOBATEILHO CIEAYIONINE
nepen roxaMu (FO0OM), TMOAJICKAIIMMHU YUETy [JIsl HCUMUCICHHUS CPEIHEro
3apab0TKa, HO B KOTOPBIX (KOTOPOM) 3aCTPaxOBAaHHOE JIMII0O HAaXOAWIOCHh B
OTILyCKE 110 OEPEMEHHOCTH U pOJaM U (WJIM) B OTILYCKE 110 YXOJy 3a pE€OECHKOM.
Taxum oOpa3om, cyabl HEMPABUILHO UCTOJIKOBAIHU MOJOXKeHus 4. 1 cT. 14
®enepanbHoro 3akoHa Ne 255-03, nostomy penieHue (oHOa SBIAETCS

MIPaBOMEPHBIM.
Onpeoenenue Ne 309-K1'17-15902

Ilpoueccyanvnuie onpocul

35. Bce mnocTosiHHO JeiicTBYWOIIHEe apOMTPaKHbIe YUpeKaeHHs,
NOCTOSIHHO JIeHCTBYIOIIME TpeTelCKHe CyAbl, CYylleCTBOBABIINE B
Poccuiickoii Pegepauuu 10 JaThl BCTYIUIeHHUSt B cuiy DexepajaibHOro
3akoHa oT 29 gexaOps 2015 r. Ne 382-®3 «O0 apOuTpaxke (TpereHcKOM
pasouparenncrBe) B Poccuiickoit Penepanumn» (majsee — 3akoH 00
apOuTpaxe) U NPpUHATHA nocTaHoBJeHus [IpaBuresscrBa P® ot 25 uions
2016 r. Ne 577 «O0 yrBepxnennu llpaBui mpenocraBieHUsi MpPpaBa Ha
ocymiecTBjieHue (YHKOMHA TOCTOAHHO [AeHCTBYKOLIEro apOMTPaKHOTO
yupe:xkaenussi u IlotokeHMst O [eNMOHMPOBAHHUM MNPABHJ MOCTOSIHHO
JACHCTBYIOLIEr0 AapOMTPAXKHOIO Y4YPEKACHHS», MOIVIM OCYLIECTBJISATH
AeSITeJIbHOCTH M0 PAaCCMOTPEHHUIO cIOPOB B nepuoa ¢ 1 Hosiopsa 2016 r. mo
31 okTsi0ps 2017 r.

OOGmiecTBO 00paTWIIOCh B apOUTPaXKHBIA CyJ C MCKOM K OpraHu3aluu
0 B3BICKAHUM CYMMBI ~ HEOCHOBATEIBHOTO  OOOTallleHHWss ©  TPOIEHTOB
3a MOJIb30BaHNE TYKUMH JICHE)KHBIMU CPEICTBAMH.

OnpeneneHneM cyAa TEpBOM  HMHCTaHIMKM HWCK  OCTaBieH  0e3
PaccMOTpEHHSI.

[locranoBieHHEM Cyna amneJISIIIUOHHON WHCTAHIIUH, OCTAaBJICHHBIM
0e3 M3MEHEeHHsI TTOCTAHOBICHUEM apOUTPa)KHOTO CyAa OKpyTra, OIpeaelicHhe
CyJa epBOM MHCTAHIIMM OCTaBJICHO 0e3 m3MeHeHus. OCHOBaHMEM OCTaBJICHHUS
ucka 0e3 pacCMOTpPEHMsI TOCIYXWJIM BBIBOJABI CYIOB, UTO JOTOBOPOM,
3aKJIFOYEHHBIM CTOPOHAMH, YCTAHOBJIEHO YPETyJIUPOBAHUE BO3ZHHUKIINX MEXIY
HUMH CHOpPOB  (MIOOBIX CIOPOB) U3 TPAXKIAHCKUX IPaBOOTHOILIEHHI
B apOuTpakHOM TpetelickoM cyae. Cyapl MpHU3HAIM, YTO JAHHOE COTJIAIlCHUE
COOTBETCTBYET TpeOoBaHMsIM 4. 1, 4. 2 cT. 7 3akoHa 00 apOuTpaxe.
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Cynebnas kosterusi BepxoBHoro Cyma Poccuiickoii  ®eneparuu
OCTaBWJIa B CUJIC YKa3aHHbBIE CYI€OHBIE aKThI 1O CIEAYIOIUM OCHOBAHUSIM.

B 4. 5 cr. 52 3akona 00 apOuTpaxke yCTaHOBJIEHO, YTO apOUTpakKHbIE
COTJIALICHUSI, 3aKJIIOYEHHBbIE JO JHSA BCTYIUIGHHS B CHUJIy HAaCTOSIIEro
dbenepabHOTO 3aKOHA, COXPAHSIOT CUIYy (C y4eToM TMOJIOXKeHWH 4. 6 u 16
HACTOSAIEW CTaTbM) MU HE MOTYT OBITh MPU3HAHBI HEICUCTBUTEIBLHBIMU WIH
HEWCITOJITHUMBIMH JIMIITh Ha TOM OCHOBAaHWH, YTO HACTOSAIUM (peneparbHbIM
3aKOHOM TMPEAYyCMOTPEHBI HHbIC MpaBWiIa, 4Ye€M T€, KOTOpbIE JeHCTBOBAJIH
MIPU 3aKJTIOUYCHUH YKa3aHHBIX COTJIAIICHUH.

B cootBerctBUM Cc 4. 6 cT. 52 3akoHa 00 apOuTpake B ciy4ae,
€CJIM JICUCTBYIOIIME Ha JEHb BCTYIUICHUS B CUJIy HAcTOsIIero (GeaepaibHOro
3aKOHa  apOuUTpakHble  (TpPETEMCKME)  COrJallleHHs  IpelycMaTpUBaId
paccMOTPEHHE CIIOPOB B IIOCTOSIHHO JICMCTBYIOIIMX TPETEHUCKUX CyIax
IpU COOMIOICHUU WHBIX TOJIOKEHUN HACTOSIIEr0 (eJepaibHOrO 3aKOHa,
MPETYCMOTPEHHBIE TAKUMU COTJIAIICHUSIMU CIIOPHl MOTYT OBITh PACCMOTPEHBI
B [IOCTOSIHHO  JICMCTBYIOIIMX TPETEHUCKUX CydaX, YKa3aHHbIX B TaKHUX
COTJIALIICHUSIX, JTUOO B YUPEKICHUSIX-TIPABONPEEMHUKAX B COOTBETCTBUM C X
HanOoJsiee MPUMEHUMBIMU MIPABUIIAMH.

Takum 00pa3zoMm, 3akoH 00 apOUTpaxe He MpeayCMaTpUBaeT 0€3yCIOBHOE
MPU3HAHUE BCEX TPETEHCKUX COIJIAIICHUH, 3aKIFOYEHHBIX /10 1aThl BCTYILJICHUS
3aKOHA B CHJTY, HEUCIIOJTHUMBIMUA U HEICUCTBUTEIIbHBIMH.

Cornacho 4. 13 ct1. 52 3akona 00 apOutpaxe, Mo UCTEYCHUU OJHOTO roja
co aHs ycraHoBieHust IlpaBurensctBom Poccuiickoit ®denepanuu nopsaka,
npeaycMoTpeHHoro 4d. 4-7 cr. 44 mnHacrosmero deaepaibHOTO 3aKOHAa,
MOCTOSIHHO ~ JICUCTBYIOIIME  apOWTpa)XHbIE€  YUPEXKACHHS,  MOCTOSTHHO
JNEUCTBYIOIIME TPETEUCKHUE Cy/Abl, HE COOTBETCTBYIOIME TpeOoBaHUSIM CT. 44
HacTosIIero ¢eepabHOTO 3aKOHA M HE TIOJYYUBIIIHE MPaBa HA OCYIIECTBICHNUE
GyHKUIMA ~ TOCTOSHHO — JICHCTBYIOIIETO  apOUTPAKHOTO  YUPEKICHUS
(3a uckiroueHueM MEeXIyHapOJHOTO KOMMEPYECKOTO apOUTPAKHOTO Cyla U
Mopckoit apOuTpakHOW KOMHUCCHU TpU TOProBO-NMPOMBINIIIEHHOW TmajaTe
Poccuiickoit ®enepainyu), HE BIOpaBe OCYIIECTBIATh JEATEIBHOCTh TIO
aJIMUHUCTPUPOBAHUIO apOUTpaXKa.

Takol  MNOPSOOK  YCTAHOBJIIEH  IOCTaHOBJIeHWEM  [IpaBuTennbcTBa
Poccuiickoit ®eaepannn ot 25 utoHg 2016 r. Ne 577 «O0 yTBepKACHUH TPABUII
NpeoCTaBJICHNUsS  TpaBa  HA  OCYHIIECTBICHHE  (DYHKIUNA  TOCTOSIHHO
JNEHUCTBYIOIIEro apOUTPaKHOTO YUPEKICHUS M TIOJOKEHHS O JEIOHWPOBAHUM
MpaBuj TOCTOSIHHO JICUCTBYIOIIETO apOUTPAXKHOTO YUPEKICHUS» (famee —
ITocranoBnenue Ne 577).

CornacHo n. 2 Ha3BaHHOro IlocTaHoBIeHHSI TpaBuja MPEAOCTABICHUS
mpaBa Ha OCYIIECTBICHUE (QYHKIMA MOCTOSHHO JEUCTBYIOIIETO apOUTPaKHOTO
YUpEXJIEHUS BCTYMAIOT B cuily ¢ 1 HOsiOps 2016 T.

Hcxons w3 yKa3aHHBIX TMOJOKEHWUA 3akoHa 00 apOuTpaxke u
[ToctanoBnenust Ne 577, mepexoaHslii mepuoa 1Mo (HOPMUPOBAHUIO CHUCTEMBI
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IOCTOSIHHO JEMCTBYIOIUX apOUTPaKHBIX YUpEeKIEHUM qmuics ¢ 1 HoAOps
2016 r. o 31 okts16ps 2017 r.

Taxum 00pa3oM, B CHITy COAEpKaHUS YKa3aHHBIX BBIIIE HOPM IIpaBa, BCE
MOCTOSSHHO ~ JICUCTBYIOIIME  apOUTpaxKHble  YUPEXKACHHUSA,  MOCTOSHHO
JNEUCTBYIOIIME TPETEHCKHUE CY[bl, CYIIECTBOBABIIME JO JaTbl BCTYIUIEHUS B
cutry 3akoHa 00 apOutpake u mnpuHatus I[loctanoBnenust Ne 577, mornm
OCYIIECTBISATH ACSITENLHOCTD 10 PACCMOTPEHUIO criopoB 1o 31 okTsadpsa 2017 r.,
B TOM 4YHUCJIE€ W B CIy4yasX HECOOTBETCTBHUS TPEOOBAHUSAM, YCTAHOBJIEHHBIM
HOBOM HOpMOI cT. 44 3akoHa 00 apOuTpaxe.

C 1 auBaps 2017 r. cnopsl B pamKax apOuTpaka, aAMUHUCTPUPYEMOTO
IOCTOSSHHO ~ JICWCTBYIOUIMM  apOUTPaKHBIM  YUPEXKIECHUEM, IOCTOSHHO
NEHCTBYIOIIUM TPETEHCKUM CYAOM, YTPaTUBLIMMH IPaBO aAMHUHHCTPUPOBATH
CIOp B COOTBETCTBMM C 4. 13 3akoHa 00 apOutpaxe, MIpOJOKAIOT
paccMaTpuBaThCs TPETEUCKUM CYJIOM, U Bce (QYHKLUU [0 aAMUHUCTPUPOBAHUIO
apOuTpa)ka MOJUIeKaT BBINOJIHEHUIO TPETEHCKUM CyJIOM Kak Mpu apOuTpaxke,
OCYILIECTBIISIEMOM TPETEHCKUM CyI0M, OOpa30BaHHBIM CTOPOHAMM apOUTpaxka
JUTSL pa3pellieHus] KOHKPETHOTO CIOpa, €ClId CTOPOHBI CIIOpa HE JOTOBOPATCA
00 MHOI mpolenype pa3peuieHusl cropa M €ciu apOUTPaKHOE COIJIAIlIEHUE
HE CTAHOBUTCSI HEUCTIONHUMBIM (4. 16 cT. 52 3akoHa 00 apOuTpaxke).

CnenoBareyibHO, TPETEUCKUN Cyl, YKa3aHHbIA CTOPOHAMH B JOTOBOPE,
B COOTBETCTBMU C YKa3aHHOW BBIIIE COBOKYIHOCTBIO TMOJIOKEHUH 3aKoHa
00 apOutpaxe, o001agan KOMIETEHIIME Ha paccMOTpeHue TpeOoBaHUM
OOIIECTBA B YKa3aHHBIN NMEPEXOIHbII NepUO.

Onpeoenenue Ne 305-2C17-14401

CYAEBHAA KOJIJIEI'UA
IO YI'OJIOBHBIM JAEJIAM

Bonpocw keanugpukayuu

36. [Ipectyniienue, npexycmorpernoe 4. 3 ct. 327 YK P®, cuuraercs
OKOHYEHHBIM C MOMEHTAa MNpeKpalleHHsT BO3MOKHOCTH WCIOJIb30BAHUSA
MOJIOKHOTO TOKYMEHTA.

Ycranoineno, uyto 4 ¢espans 2013 r. K., He wumes BbICHIETO
npodeCCUOHAIBHOTO 00pa3oBaHus, C ILEIbI0 TPYA0YCTPOHMCTBA HA JOJKHOCTH
IJIaBbl aIMUHUCTpAIlMU pailoHa MpeCTaBWI YieHAaM KOHKYPCHOM KOMHUCCHUU B
Yyclie NPOYUX JOKYMEHTOB paHee HE3aKOHHO MPUOOPETEHHBIA MM 3aBEIOMO
NOMJIOKHBIA ~ TOKYMEHT 00 o0oOpa3oBaHUM —  JUILJIOM, BBINOJHEHHBIH
npeanpusitueM «['O3HAK», ¢ BHECEHHbIMH B HEro HE COOTBETCTBYIOIIUMHU
JNEeWCTBUTEILHOCTH JaHHBIMU 00 OokOHYaHWUW UM B 1990 romy mosHOro Kypca
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NHcTuTyTa WHXKEHEPOB TPAHCIOpPTa IO  CHEUUATBHOCTH — «MEXaHU3alMs
CEJIbCKOTO XO34MCTBa» M O MPUCBOEGHUU €My KBaTM(PUKAUU «UHXKEHEP-
MeXaHUK». Ha ocHOBaHMM MpeacTaBICHHBIX T0KyMeHTOB 22 deBpans 2013 r. K.
ObLJI Ha3HA4YeH Ha JOJHKHOCTh IUIaBbl AJAMUHHUCTPALMH pailoHa, KOTOPYIO
3anuMan ao 31 gexadps 2015 r.

29 gpexabps 2015 r. mo 3ampocy MeXpaliOHHOTO MPOKYypopa,
IIPOBOJMBILIErO MPOBEPKY COOJIOJAEHUS 3aKOHOAATENIBCTBA O MYHUUMIAIBHOM
ciyk0e B agMuUHHCTpauuu pailona, K. mpencraBumii B IpOKypaTypy TOT K€
NOJJIOKHBIA JOKYMEHT, CBHUJETEIbCTBYIOIINNA O HAJIWYUU y HErO0 BBICIIETO
npo¢eCCUOHAIBHOTO 00pa30BaHusI.

[To mpuroBopy mwupoBoro cyapu oT 11 HosiOps 2016 r. (c yderom
BHeceHHbIX u3MeHeHui) K. ocyxnen mo 4. 3 cr. 327 YK P® k mrpady B
pasmepe 50 Tric. pyoO.

B kaccammonno#t xkanobe ocyxneHHeli K. mpocun mpuroBop u
HOCIIEAYIOLUE CyIeOHbIE PEIIEHUSI OTMEHUTh U YTOJIOBHOE J1€J10 10 4. 3 cT. 327
YK P® npekpatuth Ha ocHoBaHuM 1. 3 4. 1 cr. 24 VIIK P®, nonaras, 4to
npectyrieHue Obuto0 okoHueHo B 2013 roamy, xorma oH ObUT Ha3Ha4eH Ha
JOJKHOCTB TJ1aBbl aIMUHUCTPALUXA palioHa.

Cypnebnas kojuleruss 1o YrojoBHeiM jenaMm BepxoBHoro Cypaa
Poccuiickoit @enepanuu ocTaBuiia MPUTroBOp 0€3 M3MEHEHHUs, I0BOJIbI KAIOOBI
0€e3 yJIOBJIETBOPEHHUSI 110 CIEAYIOIIUM OCHOBAHUSIM.

Kak cnegyer w3 mpuroBopa, K. mpu3HaH BHUHOBHBIM B COBEpUICHUHU
NPECTYIJIEHUSI, OTHOCSIIErocsi K KaTreropum HeOONbIIONH TsbkecTH. B
cootBeTcTBUM cO cT. 78 YK P® nuino ocBoOokmaercs OT YroJoBHOU
OTBETCTBEHHOCTH, €CJIM CO JIHA COBEPIICHUS MPECTYIJICHUS HEeOOIbIIOM
TSYKECTH MCTEKJIO JBA TOJla, MIPU 3TOM CPOKH JIaBHOCTH MCYHUCISIIOTCS CO JIHS
COBEPUICHUS MPECTYIUICHUS U JO MOMEHTA BCTYIUICHHS IPUTOBOPA B 3aKOHHYIO
CHUILY.

CornacHo (akTHUUECKHUM OOCTOSITENIbCTBAM, YCTAaHOBJICHHBIM CYJIOM,
4 ¢pepansa 2013 r. K. npu pernienun Borpoca 0 Ha3HAYEHUU €ro Ha JOJDKHOCTD
IJIaBbl QJMHHHUCTPALMA pailoHa ObUT TPEACTABICH 3aBEJAOMO IOJIOKHBIM
JTOKYMEHT 00 oOpa3oBaHUM (AMIUIOM), HAJIMYUE KOTOPOTO IIO3BOJIMIIO €MY
y4acTBOBaTh B KOHKYpCE€ Ha 3aMellleHHe JaHHOW JOJDKHOCTH, OBITh
HAa3HAUYCHHbBIM Ha HEe MW 3aHMMaTh €€ BIUIOTh JO0 YCTaHOBJEHUA (akTa
MO/JIO)KHOCTU TPEICTABIEHHOIO UM JAMIUIOMA, BBISIBIEHHOTO MPOKYpaTypoil B
X0Jle TIPOBEPKHU COOJIOJEHUSI 3aKOHOJATENbCTBA O MYHULIMIIAILHON CiIyk0e B
aIMUHUCTPALINU parioHa.

[Ipu3HaTh, 4TO NTaHHOE NPECTYIUICHUE SBJISIETCS OKOHYEHHBIM B JICHb
MPEABSBICHUS OCY>KICHHBIM TO/JIOKHOTO JTUTIJIOMA O BBHICIIEM O0pa3oBaHUU B
KOHKYPCHYI0 KOMHCCHUIO IS 3aMEIICHHs] JOJDKHOCTH IJIaBbl aAMUHUCTPALIMH
paiiona (4 ¢espans 2013 1.) uiau B A€Hb NMPUHATHS PEIICHUS O Ha3HAYCHUH HA
JOJDKHOCTh M 3aKJIOYEHHs] ¢ HUM KOHTpakTa (22 m 25 ¢espans 2013 .
COOTBETCTBEHHO), HEJIb3Sl.
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IIo cMBICIy YrOJIOBHOTO 3aKOHa JUIALICECS MPECTYIUICHHE HAYMHAETCS C
MOMEHTA COBEpPLIECHUS NPECTYIIHOTO JAECUCTBUS M OKAHUYMBAETCS BCIIECICTBHE
JEUCTBHS CAMOT0 BUHOBHOT'O, HAIIPABJICHHOTO HA MPEKpAIlEHUE NPECTYIUICHHUS],
WIM HAaCTYIUIEHUS COOBITUH, MPENSATCTBYIOIIMX AAJBHEUIIEMY COBEPILICHUIO
IIPECTYIUICHUS.

DaKTHYECKHE 00CTOSATENBCTBA COBEPLIEHHOTO OCYKJICHHBIM
IIPECTYIUIEHUSI CBUAETEIBCTBYIOT O TOM, 4YTO HcCnosb3oBanue K. 3aBenomo
MOJIJIOKHOTO TUIIIIoMa 00 00pa30BaHUU OCYIIECTBISUIOCH HA MIPOTSKEHUH BCETO
IepruoAa HAxXOXKJICHUS €ro Ha JOJDKHOCTH TJIaBbl AJMUHUCTpALlMHA paloHa,
MIOCKOJIBKY OTCYTCTBHE TAaKOBOTO Jenajio Obl HEBO3MOXXHBIM 3aHSATHE WM
YKa3aHHOU JTOJDKHOCTH.

Hcxons W3 yCTaHOBIEHHBIX CYIOM OOCTOSTENBCTB, IPECTYIUICHUE,
cosepureHHoe K., aBiseTcs IIsammmMcs U CYATAETC OKOHYEHHBIM B MOMEHT €r0
IIpECEYEHUsT B pE3yJbTaTe IIPOBEIACHHOW IIPOKYPOPOM IIPOBEPKU JIMILb
29 nexabps 2015 r.

Takum 00pa3oM, HM Ha MOMEHT IOCTAHOBJICHHUS MPUTOBOPa MHUPOBBIM
cyabeid — 11 HosiOps 2016 r. — HM HA J€Hb BCTYIUIEHHS €ro B 3aKOHHYIO
cuny —18 ssuBapst 2017 r. — ycranosinienssie 4. 1 ¢r. 78 YK P® cpoku naBHOCTH
IIPUBJICYEHHUS K YTOJIOBHON OTBETCTBEHHOCTH HE UCTEKIIN.

Onpeoenenue Ne 13-Y][17-8

Ha3nauenue naxkazanus

37. CoraacHo noso:xenusim 4. 4 cr. 78 YK P® pemenue Bompoca o
NPUMEHEHUH CPOKOB JABHOCTH K JIMIY, COBEpPIIMBIIEMY IpecTyIUICHUE, 32
KOTOpOe IMpPeAyCMOTPEHO HAaKa3aHMe B BHAE MOKM3HCHHOIO JIMIICHUS
cBO0OABI MJM CMEPTHOW KAa3HHU, OTHOCUTCHA K MCKIIYUTEIbLHOU
KOMIIETEHLIUH Cy/a.

[ToctanoBnennem cyga ot 20 nmexabps 2017 r. yrojgoBHoe Jeno B
otHomeHuu H., oOBHHSEMOW B TOM 4HCIIE B COBEPIICHUU TPECTYIUICHHUS,
MPEAYCMOTPEHHOTO 1. «3» 4.2 cT. 105 YK PO, npekpaiiieHo Ha OCHOBaHUH II. 3
4q. 1 cr. 24 VIIK P® B cBfI3M C MCTEUYEHHEM CPOKOB JABHOCTH YIOJOBHOIO
MpecIeOBaHUS.

Cynebnas kojuleruss 1O YroJioBHeIM jenam BepxoHoro Cypda
Poccuiickon depepanmn, pacCMOTPEB YIOJIOBHOE AEJIO MO aANCIUIALMOHHOMY
MpECTaBICHUIO, OTMEHUJIA TTOCTAHOBJIEHUE 10 CIASAYIOIUM OCHOBAHUSIM.

Cornacno 1. 20 nocranosyienus [Inenyma Bepxosaoro Cyaa Poccuiickoit
Oeneparn ot 27 wuroHsg 2013 1. Ne 19 «O mnpumeHeHHH cCyaaMu
3aKOHOJIATEIbCTBA, PETJIAMEHTUPYIOIIETO OCHOBAHUS U MOPSIIOK OCBOOOXKICHUS
OT YrOJIOBHOM OTBETCTBEHHOCTW», UCXOAs M3 moJiokeHu# 4. 4 ct. 78 YK P®
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BOIIPOC O TMPUMEHEHHH CpPOKOB JAaBHOCTH K JIMIlY, COBEPIIUBIIEMY
MPECTYIJICHUE, 32 KOTOPOE MPEIyCMOTPEHO HaKa3aHWE B BUJIE MOKU3HEHHOTO
JUIICHUST CBOOOJBI, pa3pemiaercss TOJbKO CYJOM U B OTHOIICHHH BCEX
CyOBEKTOB HE3aBHCHUMO OT TOTO, MOKET JHM 3TO Haka3zaHWe OBITh Ha3HAYCHO
JIAIY C YY4ETOM TpaBHi 4. 2 ¢T. 57, ud. 2 u 2% ¢T. 59, 4. 4 ¢1. 62 u 4. 4 cT. 66
YK PO.

Ucxonss w3 wusnoxkeHHoro mnojoxenus 4. 4 cr. 78 YK PO
MpeayCMaTPUBAIOT BO3MOXKHOCTh PACHPOCTPAHCHHS COJEPIKAIIErocsi B HEH
TpeOOBaHMs Ha MIPECTYIUICHUE, HAKa3yeMOe IMOKU3HCHHBIM JIUIIICHUEM CBOOO/TBI
WU CMEPTHOM Ka3HbBIO, €CJIM OHO COBEPILICHO JIUIIOM, B OTHOIIIEHUU KOTOPOIO
MPUMEHEHUE YKa3aHHBIX BUJOB HAKa3aHUSI HEBO3MOKHO.

OnHako cyn, IpyUHUMAas PEIICHUE O MPEKpPAlleHUH YrOJIOBHOIO Jeia B
orHomienn H. mo m. «3» 4. 3 ct. 105 YK P® Ha ocHoBanuu n. 3 4.l cr. 24
VIIK P® B CcBA3U C UCTEUEHHEM CPOKOB JABHOCTH YTOJIOBHOTO MPECIIECIOBAHMUS,
coclajicsi Ha oOlee MmpaBuio, MpeaycMOTpeHHoe M. «m» 4. 1 cT. 78 YK PO,
cojepkaiiee TpeboBaHMEe 00 OCBOOOXJICHMHM JIMIIa OT  YrOJIOBHOM
OTBETCTBEHHOCTH B CJIy4ae, €CJIM UCTEK |5-JIETHUI CPOK CO JTHS COBEPIICHUS UM
0C000 TSIKKOTO MPECTYIICHHUS.

Mexnay tem u3 cmbicna pazbicHeHuil 4. 4 ct. 78 YK P®, maBaemsbix
[Imenymom BepxoBHoro Cyna Poccuiickoii @enepanuu, Ccleayer, 4TO
npeaycmotrperHoe B 4. 1 ct. 78 YK P® TpebGoBanue 00 OCBOOOXICHUU OT
YTOJIOBHOM OTBETCTBEHHOCTHM B ClIydyae MCTEYEHHUS CPOKOB JaBHOCTH
pacrpoCTpaHsieTcs Ha BCE MPECTYIUICHMS, 3a HMCKIIOUYEHHUEM TeX, 32 KOTOPbIe
CaHKI[MEN CTaThbU NPEAYCMOTPEHO HaKa3aHWE B BUJE CMEPTHON Ka3HU WIIU
MOKU3HEHHOTO JIMIIEHUsT CBOOOBI. [IOCKOIBKY COBEpIICHHE JHUIIOM TaKOTro
MPECTYIJICHUSI CBUIETEIBCTBYET O €r0 BBICOKOM OOIIECTBEHHOM OIMAaCHOCTH, B
OTHOILIEHUH €ro MPUMEHSIOTCSI MHBIE MPABUIIA, CIEHUAIBHO MPEIyCMOTPEHHBIE
YTOJIOBHBIM 3aKOHOM, cozepskaiuecs B 4. 4 c¢t. 78 YK PO.

B cuny 4. 4 cr. 78 YK P® pemienne Borpoca 0 MPUMEHEHUH CPOKOB
JTABHOCTH YT'OJIOBHOTO TIPECJICIOBaHUS B OTHOIIECHUU JIUIA, COBEPIIUBIIETO
TaKkoe TPECTYIUICHUE, OTHOCUTCA K HCKIIOUUTEIbHOW KOMIIETEHIIMU CY/a.
W3 sToro crnemyer, 4TO JMIO, COBEPIUUBILIEE MPECTYIJIEHUE, 3a KOTOpOE
MPEAYCMOTPEHBl CMEpPTHas Ka3Hb WJIM TOXXKU3HEHHOE JIUIIEHHE CBOOO/IHI,
MIPUBJICKAETCA K YTOJOBHOM OTBETCTBEHHOCTH HE3aBUCUMO OT BpPEMEHH,
MPOIIEIIETO TOCJE COBEPIIEHUS npecTyiieHus. [Ipu atom B Teuenue 15 ner,
KOTOPBI€ YCTAHOBJICHBI 3aKOHOM JIJIs1 TOM KaTerOpuu MPECTYIUICHUS, YyTOJOBHAS
OTBETCTBEHHOCTh SBJISICTCSI 0053aTE€NbHOM, a MO HUCTECYCHUH JTAHHOTO CpOKa
BOIIPOC O MPEKPAIIEHUH YTOJOBHOIO MPECIEAOBAaHUSA OTHECEH K KOMIIETEHIIUH
cyna. B ciydae ecnaum cyq He codTeT BO3MOXKHBIM OCBOOOJUTH TaKO€ JIMIIO OT
YTOJIOBHOW OTBETCTBEHHOCTHM B CBSI3U C HCTEUEHHEM CpPOKAa JABHOCTH, TO
CMEPTHAs Ka3Hb U OKU3HEHHOE JINIIIEHUE CBOOOIBI K HEMY HE IPUMEHSIOTCS, a
HaKa3aHHE Ha3HAYaeTCsS B COOTBETCTBUH C ITOJIOKEeHUSIMH CT. 43, 60 YK PO.
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IIockonbKy IOIYIIEHHOE CYJIOM HapyLIEHUE YIOJOBHOTO 3aKOHAa He
MOKET OBITh yCTPAHEHO IIPU PACCMOTPEHUMH  YIOJOBHOIO Ji€a B
aneJIIMUOHHOM mopsjike, CyneOHas KoJuleTusi OTMEHIIA TIOCTaHOBJIEHUE Cya
B YaCTH NPEKPAILEHUs YTOJIOBHOIO Jiena B oTHoweHuy H. mo m. «3» 4.2 ct. 105
YK P®, a yroyioBHOe nejl0 B 3TOM YacTH INepeaaia Ha HOBOE CyAcOHOE
PacCMOTPEHUE CO CTAAUU MIPEABAPUTEIBHOIO CIIYLIAHUS.

Onpeodenenue Ne 4-AI11Y18-3

Ilpoueccyanvhnuie éonpocul

38. TloacyaHocTh el O TNPUMEHEHUHM TMPHHYIUTEIBLHBIX Mep
MEJIMLIUHCKOI0 Xapakrepa ompegeasiercs M0 00IMM  IPaBWIaM
MOJACYAHOCTH YI'OJIOBHBIX /eI, yCTaHOBJIeHHbIM CT. 31 YIIK P®.

[TocranoBienneM CBepIIOBCKOrO0 00JacTHOro cyaa oT 15 despains
2018 r. JI. ocBOOOXJIEH OT YIOJIOBHOM OTBETCTBEHHOCTH 3a COBEpPIICHHEC B
COCTOSIHUA HEBMEHSEMOCTH 3alpelEHHOTO YIOJOBHBIM 3aKOHOM JIESHUS,
MpeyCMOTPEHHOTO 1. «a» 4. 2 cr. 105 VYK P®, ¢ npumeHeHuem
NPUHYAUTEIBHON MEPhl MEIUIMHCKOTO XapakTepa B BHJE MPUHYIUTEIBHOIO
J€YEHUss B MEIULHUHCKOM OpraHu3allud, OKa3blBAaIOLIEH ICUXUATPUUYECKYIO
MIOMOIIb B CTALIMOHAPHBIX YCIOBUSIX CHEUATU3UPOBAHHOTO THUIIA.

B anennsimoHHOM MpenCTaBIEHUWU TOCYAApCTBEHHBIM OOBHUHUTEIH
IPOCUST OTMEHUTh TOCTAHOBJIEHWE W HAIPaBUTh JEJI0 Ha HOBOE CyJeOHOe
paccmoTpenue B [lepBoypanbCkuil TOPOACKON Cya B CBSI3U C HapylIeHUEM TI. |
4.3 cT. 31 VIIK PO.

CynebHast koJuierusi 1o YrojoBHbIM Jenam  BepxoBHoro Cyna
Poccuiickoit ®Denepani OCTaBWJIa IOCTAHOBJICHHE 0€3 U3MEHEHHUsl Mo
CJIEIYIOLIUM OCHOBAHHUSIM.

B cootBerctBun ¢ m. 5 mocra”oBieHus Ilnenyma BepxoHoro Cyna
Poccuiickoit @enepauun ot 7 ampeinst 2011 r. Ne 6 «O nmpakTuke TpuUMEHEHHS
CyJlaMHU TIPUHYAUTEIBHBIX MEP MEIUIIMHCKOTO XapakTepa» MOJACYAHOCTh AEN O
MPUMEHEHUN MNPUHYIUTEIbHBIX MEP MEAUIMHCKOTO XapaKTepa OINpeaesseTcs
1o 00IIUM MpaBUiIaM MOJCYJHOCTH e, ycTaHoBIeHHBIM cT. 31 YIIK PO.

CornacHo 001IMM TpaBUiiaM MOJCYIHOCTH, IPELyCMOTPEHHbIM 1. 1 4. 3
ct. 31 VIIK P®, paccmoTpeHre YroJIOBHBIX [J€l1 O MNPECTYIUICHUSIX,
npeaycMoTpeHHbIX 4. 2 ¢T. 105 YK P®, oTHeceHO K MOACYTHOCTH 00JIaCTHOTO
cyna.

JloBoabl mpeacTtaBieHus O TOM, 4yTo /l., Kak JMIy, COBEPIIUBIIEMY
OOIIIECTBEHHO OMAcCHOE JESHUE B COCTOSHUM HEBMEHSEMOCTH, HE MOXET OBITh
HA3HAUYEHO HaKa3aHWe, B TOM YHWCJE U TOXKW3HEHHOE JIMILIEHHWE CBOOOIbI, HE
OTMEHSIOT 00I1IIKe paBuIa MOJACYTHOCTH.
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Takum o6pazom, o mHeHuto CyneOHON KOJUIeTuH, A0 O TPUMEHEHUU
NPUHYAUTETFHOW Mephbl MEAMIIMHCKOTO XapakTepa B OTHomeHud /.
paccmoTpeHo CBEpUIOBCKHM OOJIACTHBIM CYAOM C COOJIIOJICHUEM TIPaBHII
MIOJICYTHOCTH.

Onpeoenenue Ne 45-AI1YV18-1

39. IIpunsTHE cyabeil pelieHHs O BO3BPAallleHUM YTOJOBHOIO jeja
NPOKYpPOpPY Ha OCHOBAaHMHU M. 6 4. 1 crt. 237 VIIK P® uckiawyaer ero
y4yacTue B pACCMOTPEHHH JAHHOIO [1eJ1a B Cy/Je epBOM HHCTAHLMH.

N3 martepuanoB yrojloBHOTO Jeia CIEAYET, YTO MOCTAHOBICHUEM CYJIbH
CTaBponoJIbCKOTO KpaeBOro CyJa YroJOBHOE JIeI0 B OTHOmEHMH M. 1o
ooBrHEeHHIO 1O 4. 1 cT. 30, 4. 3 cT1. 162, . «a» 4. 2 cT1. 161, m. «k» 4. 2 c1. 105
YK P® 6wuio Bo3BpamieHo mnpokypopy B mopsiake cr. 237 VYIIK PO ans
YCTpPaHEHUsI NPEMSATCTBUI €r0 PACCMOTPEHUS CYIOM.

B o00ocHOBaHMU JaHHOTO pEIICHMS] B MOCTAHOBJICHUM CYJ YyKa3aj, 4TO
(dakTuyecke OOCTOATENIbCTBA, U3JIOKEHHbIE B OOBUHUTEIHHOM 3aKIIOUYCHUH,
CBUJICTEJIbCTBYIOT O HAJW4YUU B JIEUCTBUAX OOBHHSIEMOIrO MPHU3HAKOB OoJiee
TSOKKUX ~— TPECTYIUICHUH, W TOPEAJIOKUI  OpraHaM  MpeaBapUTEIILHOTO
paccieoBaHusl  JaTh  HAQJIEKAIIYI0  TPaBOBYIO  OIEHKY  JIEUCTBUSM
O0OBUHSEMOTO.

BriocnenctBuu 3TOT € Cybsi pacCMOTpPE MO CYIIECTBY YTOJIOBHOE JIEJI0
Y MOCTAHOBWJ MPUTOBOP, MO KOTOpOMY M. oCykJieH 1o m. «3» 4. 2 cT. 105 u
. «B» 4. 4 cT. 162 YK PO.

Cynebnass kojuleruss 1O yrojioBHeIM jenam BepxoHoro Cypaa
Poccuiickoit deneparuu, paccMOTpeB Je0 MO anelUISIUOHHON kaiooe
OCYKJICHHOT0, OTMEHHUJIA MPUTOBOpP, a YrOJIOBHOE JEJI0 Nepeaana Ha HOBOE
cyneOHOe pa30upaTebCTBO B TOT XK€ CYJl B MHOM COCTaBe CyJia IO CJISAYIOITUM
OCHOBAHUSIM.

B cuny nmonoxenuit cr. 63 YVIIK P® B uX KOHCTUTYHHOHHO-IIPAaBOBOM
TOJKOBaHMM, NaHHOM B omnpeneneHnn Konctutynumonnoro Cyna Poccuiickoit
®enepauuu ot 1 HOAOps 2007 r. Ne 799-O, moBTOpHOE ywacTue CyAbd B
PacCMOTPEHUH YTOJIOBHOTO Ji€jia, €CJIM OHO OBLIO CBSI3aHO C OILIEHKOM paHee yKe
HCCIICJIOBABIIMXCSI C €ro ydacTHeM OOCTOSITebCTB IO  Jedy, SIBJISETCS
HEJIONMyCTUMBIM. J[aHHBIE TpeOOBaHMS O HEJOMYCTUMOCTH TOBTOPHOTO YYaCTHUS
CyZIbU B PACCMOTPEHHH YTOJIOBHOTO Jieia IEHCTBYIOT Ha BCEX ATamax CyAeOHOro
pa3OupaTenbCTBa.

[To nraHHOMY YTOJOBHOMY JI€Jly JIOMYIIEHO TAKOE HAPYUIEHUE YTOJIOBHO-
MPOIIECCYATBHOTO 3aKOHA.

[Ipy BO3BpallleHMH YTOJOBHOrO Ji€ja MPOKYpOpy IO OCHOBAHUSM,
npenxycMoTpeHHbiM 1. 6 4. 1 cr. 237 VIIK P®, cyn o06s3aH yka3aTb
O00CTOSITENBCTBA, SIBJISIOLIMECS OCHOBAHMEM JUIsl KBajdu(UKAIMU JIEWCTBUIMA
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OOBHMHSIEMOT0 Kak 0Oojiee TSHKKOro mnpectymieHus. [Ipu sTom cya He BIipaBe
yka3biBaTh cTtatbio OcobeHHoit yactu YK P®, mo kotopoit nesHuE MOIISKUT
HOBOM KBalM(UKAIMKU, a TaKXKe JeNIaTh BHIBOJBI 00 OLIEHKE JI0KAa3aTEIbCTB U O
BUHOBHOCTH OOBHHSIEMOTO.

BMecte ¢ TeM 1nipu BO3BpalllCHMM YrOJOBHOTO JEja MPOKYpPOpy
TpeboBaHME Ccyaa 00 YCTpPAaHCHHH YKa3aHHBIX UM TMPEMATCTBHA PACCMOTPCHHUS
YTOJIOBHOTO JieJla, CBSI3aHHBIX C HAJIMYHUEM OCHOBAHHWH I KBATH(UKAINHA
NEUCTBUN OOBHHSIEMOTO Kak Oojiee TSKKOTO TPECTYIUICHHS, MPEACTABISICT
coOOl BBIPAXKEHHYIO TMO3UIUIO CyJa Kak OpraHa MNpaBOCYHs, MPU3HAHHOTO
OecpuCTpPacTHO, CaMOCTOSITEIbHO M HE3aBUCHUMO OT CTOPOH OOBHUHEHUS WU
3alUThl Pa3pELUINTh YTOJIOBHOE JEJI0 U BBIHECTHU IIPABOCYIHOE PEILIECHUE.

HecMoTpss Ha TO, 4TO HAa NAaHHOM CTAAWM CyJ HE pa3peliacT BOIPOCHI,
COCTaBJISIFOIIME TPEAMET JOKa3blBaHUS B CYIeOHOM pa30uparenbCcTBEe, U HE
UCCJIeNyeT MpeCTaBICHHbIE CTOPOHAMHU OOBUHEHUS U 3aIIUTHl OOBUHUTEIHHBIC
U OIpaBlIATENIbHBbIE JIOKA3aTENIbCTBA, OJHAKO OCYLIECTBICHUE MPOBEPKU
HaJu4yusl TPENATCTBUH PACCMOTPEHHUIO YTOJOBHOIO J€jia MO CYIIECTBY MpH
yCnoBHUM, yKa3aHHOM B 1. 6 4.l ct. 237 YIIK P®, cBsizaHO C OLUEHKOW CyAOM
(hakTUYeCKUX 00CTOSATENBCTB, U3JI0KEHHBIX B OOBUHUTEIHHOM 3aKIIOUYECHUH, U,
TakuM 00pa3oMm, CBHUJACTEILCTBYET O BO3HUKHOBEHHWM B JAaHHBIX YCIOBUSIX
000CHOBaHHBIX COMHEHUN B OOBEKTUBHOCTH M OECHPUCTPACTHOCTH CYIIbHU MpU
pa3penIeHnuH ena Mo CYIIECTBY U SBIISIETCA NPEMATCTBUEM ISl yUaCTHUsI CyAbU B
PacCMOTPEHUH TAHHOTO JIeJa.

Onpeoenenue Ne 19-AI1Y18-5

40. Tlpu Ha3HAYEHWH HaKa3aHMs CyJ MNepBO HHCTAHUMU B
HapylIeHue noJoxeHui m. 14 4. 1 ct. 299 YIIK P® He pa3pemn BOIpoc o
BO3MOKHOCTM  JIMIIEHUSI  OCYKIEHHOI0, COBEPUHIMBIIEr0  TSIKKOE
npecTyiieHue, ClenuajabHOro 3BaHMSs.

ITo mpuroBopy cyna b. ocyxaen no 4. 1 ct. 286 YK P® k numeHuto
cBoOoabl Ha 1 rox, Ha ocHoBaHuMu 4. 3 cT. 47 YK P® ¢ numenuem mnpasa
3aHUMaTh JIOJDKHOCTM B IPABOOXPAHUTENBHBIX oOpraHax Poccuiickon
denepanuu, CBA3aHHBIE C OCYIIECTBICHHEM (PYHKIUN MpPEICTAaBUTENSl BJIACTH,
Ha 1 rog 6 MecsaneB, 1o 4. 3 ct. 159 YK P® k numennto cBob6onasl Ha 1 rojg
6 mecsitieB, Ha ocHOBaHUM 4. 3 cT. 47 YK P® c numieHueM mpaBa 3aHUMATH
JOJDKHOCTH B MPAaBOOXPAHUTENBHBIX opraHax Poccuiickon @enepanuu,
CBS3aHHBIC C OCYIIECTBICHHEM (YHKIMA TPEACTaBUTENS BIAcCTH, Ha 1 rox
6 mecsiieB. Ha ocHoBanum uu. 3 um 4 ct. 69 YK P® mno coBokymHOCTH
MPECTYIUICHUNA IYTEM YaCTUYHOTO CJIOKEHWS HA3HAYEHHBIX HAaKa3aHUU
OKOHYATeJIbHO Ha3HaueHO b. Haka3zaHue B BUJE JHUIICHHUS CBOOOIbBI Ha 1 rox
9 mecsueB, Ha ocHoBaHUM 4. 3 cT. 47 YK PO ¢ numenueM mpaBa 3aHUMATh
JNIOJDKHOCTA B NPABOOXPAHUTENBHBIX opraHax Poccuiickon ®Denepanuu,
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CBSI3aHHBIE C OCYIIECTBICHUEM (PYHKIUMN MpEACTaBUTENS BJIACTH, HA 2 Toja, C
OTOBIBAHMEM OCHOBHOT'O HaKa3aHUs B BUJIE JIUILIEHUS CBOOOIBI.

B anennsuMoHHOM MpeNCTaBIEHUU TOCYAapCTBEHHBIM OOBUHHUTEIH
OCIapUBAJI IPUTOBOP B YACTHU HA3HAYEHHOI'O OCYKJIEHHOMY HAKa3aHHS.

CynebHast koJuierusi 1o YrojoBHbIM Jenam  BepxoBHoro Cyna
Poccuiickoit denepann U3MEHWIa IPUTOBOP U HAa OocHOBaHUU CT. 48 YK P®
JMIIAIIA OCY>KJIEHHOTO CIELHAIIBHOIO 3BAHMSI Malopa MOJULUH 10 CIAEAYIOIINUM
OCHOBAHMSIM.

Cornacno ct. 48 YK P® npu ocyXJeHUU 3a COBEPILICHHUE TSKKOTO WIIN
0C000 TSHKKOTO MPECTYIUIEHHS] C YYETOM JIMYHOCTH BHHOBHOTO CYZA MOXKET
JUIINTH €T0 CIEIUATbHOT0, BOMHCKOTO HIIM MTOYETHOTO 3BaHUs, KJIIACCHOTO YMHA
U TOCY/IapCTBEHHBIX HArpaj.

Kak cnenyer u3 npuroBopa, CyJ pyu Ha3HAYCHUU HaKa3aHUS HE 0OCYIUI
BOIIPOC O JIMIIEHUU b., COBEPIIMBIIETO TAKKOE MPECTYIUIEHUE, CIEUUATBHOIO
3BaHUSI.

Mexnay Tem oOCyKJIeHHue JaHHOTO Bompoca corjacHo 1. 14 4. 1 cr. 299
VYIIK P® npsAmo npearycMOTPEHO 3aKOHOM.

C y4yeToM JIMYHOCTH  OCYXKJIEHHOIO,  COBEPIIMBIIETO  TSIKKOE
MPECTYIUICHUE MPU YyKa3aHHBIX B IPUTOBOPE OOCTOSITENHCTBAX, B TEUCHUE
JUIUTEIIBHOTO BPEMEHH, C UCIOJb30BaHUEM CTy:KeOHOro nojoxenus, CyneoHas
KOJUUIETWSI TIpUIIUIa K BBIBOAY O HEOOXOJIMMOCTH HA3HAYEHUS OCYKJICHHOMY
HaKa3aHWs B BUJIC JIUILICHUS CIIEIIUAIBHOTO 3BaHUSI Maliopa MOJIUIIUH.

Onpeoenenue No 15-AI1YV17-2cc

CYAEBHAA KOJIJIEI'UA
HO A AMUHUCTPATUBHBIM JAEJAM

41. TIpu OTCYTCTBHM B MCIOJHHUTEJBLHOM [IOKYMeHTe TpeOoBaHMii
MMYILIECTBEHHOI'0 XapaKTepa, a TaKKe NPH OTCYTCTBHM Cyl1e0HOro aKra o
HAJIO’KCHUH apecTa HA HMMYILIECTBO [0/LKHHMKA Yy CyAe0HOro mnpucraBa-
HCIIOJIHUTEJIS OTCYTCTBYIOT NPABOBbIe OCHOBAHMA VISl HAJIOKEHHUSI apecTa
HA 3TO UMYIIECTBO.

b. oOpatwmiics B cya ¢ agMUHUCTPATUBHBIM HCKOBBIM 3asiBIIEHHEM 00
OCTIApVBAHUH JIEUCTBHI CYJI€OHOTO MPUCTABA-UCTIOTHUTEIS.

B oOocHoBaHue 3asBIEHHBIX TpPeOOBaHUW yKas3aja, YTO SIBJISETCS
JIOJDKHAKOM TIO MCIIOJHUTEJIIBHOMY TPOU3BOACTBY O BO3JIOKEHUHM HA HETO
00S13aHHOCTH TMPEKPATUTh JAESATEIBHOCTh [0 OCYIIECTBICHUIO PETYJISPHBIX
MEPEBO30K HA TEPPUTOPUH TOPOJIA.

B pamkax 1aHHOTO MCIIOJHUTENIBHOTO IPOU3BOICTBA CyN€OHbIN MPUCTAB-
WCIIOJIHUTEIb HAJOXKUJI apecT Ha MpuHaJyIexkaluid b. Ha nmpaBe cOOCTBEHHOCTH
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aBTOOYC, OJIHAKO YKa3aHHbIC ICUCTBUS SBIISIETCS HE3AKOHHBIMU U TPOTUBOpEYAT
®enepanbHoMy 3aKoHY OT 2 OKTAOps 2007 1. Ne 229-03 «O0 UCHOIHUTETLHOM
npousBojcTBe» (nanee — PeaepanbHblil 3akoH Ne 229-D3), mOCKOIbKY apecT
MOKET HaJaratbCs TOJBKO MO TPeOOBaHUSAM 00 MMYIIECTBEHHBIX B3BICKAHUSX
WIM TNpU HaJIU4YuM CyAeOHOro akra o0 apecre HUMYyIIEeCTBa, HO HE IO
TpeOOBaHUSIM HEHMMYIIECTBEHHOTO xapakTtepa. KpoMe Toro, HajmoxkeHue apecra
CO3JAaeT MPENSATCTBUSA JIs OCYIIECTBICHUS MIpaBa COOCTBEHHOCTH B OTHOLLIEHUU
YKa3aHHOTO UMYIIECTBA.

PemenneM cyna nepBoii MHCTaHUMHU, OCTABICHHBIM 0€3 N3MEHEHUS CYJI0M
aneJUIILMOHHON MHCTAaHUWHU, B yIOBJIETBOPEHUH aIMUHUCTPATUBHOTO UCKOBOIO
3asIBJICHUS OTKAa3aHo.

I[Ipu »TOM cCya WuCXOAMI W3 TOro, YTO 3aKOHOJATENIbCTBO 00
VICITOJIHUTEJIEHOM IIPOM3BOJCTBE HE COACPKUT 3alpeTa Ha apecT MMYIIECTBA
JOJDKHUKA C LEJNbI0 IPEKpPAIEHUs OCYIIECTBICHUS WM OIPEIEICHHOU
NEATEIbHOCTH IIPU YCIIOBUM JUINTEIBHOTO HEWCIIOJHEHUS pEIIEHUs CyJa.
Kpome TOro, mnpuMeHeHue apecta TpU  HCIOJIHEHUU  TpeOOBaHMI
HEMMYIIIECTBEHHOTO XapakTepa COOTBETCTBYET IEJSIM  HMCHOJIHUTEIBHOTO
IIPOU3BOJICTBA M HAIIPABJIEHO HAa OOECIEYEHUE HEBO3MOXKHOCTH JAJIbHEUILEro
COBEpIIECHUA JOJDKHUKOM JIEMCTBU 1O OCYIIECTBICHHIO MAaCCaXUPCKUX
NEPEBO3OK.

Cynebnas koJulerus mo aJIMUHHUCTpPAaTUBHBIM nenaM BepxosHoro Cypaa
Poccuiickoii denepanum OTMEHWJIA YKa3aHHbIE CyAE€OHbIE aKThl W MpPHUHSIIA
HOBO€ pelIeHre 00 yAOBJIETBOPEHUN aIMUHUCTPATUBHOTIO UCKOBOTO 3asIBJICHUS
IO CJIEAYIOIIMM OCHOBaHHUSM.

Cratbeit 4 ®enepanbHoro 3akoHa Ne 229-D3 ompeneneHbl MPUHIUIIBI
VICITOJIHUTEJIBHOTO IPOU3BOJCTBA, OJHUM U3 KOTOPBIX SBIISIETCS COOTHOCUMOCTD
o0beMa TpeOOBaHUI B3BICKATENS M MEP MPUHYAUTEILHOTO UCIIOIHCHHUS.

CornacHo 4. 1 cT. 64 Ha3BaHHOT'O 3aKOHA UCIIOJIHUTEILHBIMU IEUCTBUSIMA
SBIISIIOTCS COBEpILIaeMble CYZ€OHBIM PHUCTaBOM-UCIIOIHUTEIEM B COOTBETCTBUU
C Ha3BaHHBIM 3aKOHOM JIEMCTBHSI, HAINlpaBJICHHbIE HA CO3/IaHUE YCIOBHUM IS
NPUMEHEHUSI MEp TMPUHYAMTEILHOIO MCIOJHEHHUS, a PAaBHO HA TMOHYXICHHUE
JOJDKHUKA K TIOJIHOMY, TPaBUJIBHOMY U CBOEBPEMEHHOMY HCIOJIHEHUIO
TpeOOBaHMM, colepkKalluXcsd B MCHOJHUTEIBHOM JOKymMeHTe. B  memsix
oOecrieyeHusl UCIOJHEHUSI UCTIOIHUTENBHOIO JOKYMEHTa CYIeOHBIA MpUCTaB-
UCIIOJIHUTENb BIpaBE HAKIAAbIBaTh apecT Ha HMMYIIECTBO, B TOM 4YHUCIE
JICHEKHBIE CpPEJICTBA W IIEHHbIe OyMarv, M3bIMaTh YKa3aHHOE MMYIIECTBO,
nepeaBaTh apecTOBAHHOE M M3BIATOEC UMYIIECTBO Ha XpaHeHue (m. 7 u. 1
JTAaHHOM CTaThM).

B ct. 80 ®enepanbHoro 3akoHa Ne 229-d3 3akpernsieHO, YTO CyJeOHbIN
IPUCTAB-UCIIOJHUTENb B LESIX 00ECHedeHHs] UCIIOJHEHUS HCIOIHUTEIHbHOTO
JIOKyMEHTa, COJIep)Kamero TpeOoBaHUS 00 WMYIIECTBEHHBIX B3BICKAHUSX,
BIIpaBe, B TOM YHCJIC U B TEUEHUE CPOKA, YCTAHOBIECHHOTO AJIs JOOPOBOJIBHOTO
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UCIOJIHEHUST JOJDKHUKOM COJEPIKAIIMXCS B HCHOJHUTEIBHOM JIOKYMEHTE
TpeOOBaHMH, HATIOKUTH apeCT Ha MMYIIECTBO JODKHHKA (4. 1).

B cuny 4. 3 cr. 80 ®enepanbHoro 3akoHa Ne 229-@3 apect Ha
UMYILECTBO JOJDKHUKA NOpPUMEHSETCA: i1 OOeCleYeHUusi COXPaHHOCTH
UMYIIECTBA, KOTOPOE MOJJICKUT Nepeaadue B3bICKATEIN0 Wil peanu3anuu (1. 1);
IpU HCIIOJHEHUU CyNeOHOro akTa O KoH(pucKanuu umyinectsa (. 2); mpu
UCIIOJIHEHHH CyAeOHOro akTa O HaJOKEHWM apecTta Ha HMYLIECTBO,
NpUHAISKAIICe JODKHUKY U HAXOIAIIeeCs Y HEeTO WU Y TpeThux JuI (1. 3).

B cBoro ouepenp, cT. 68 HA3BaHHOIO 3aKOHA YCTAHOBIJIEHO, YTO MEpamMu
NPUHYJIUTEIBHOTO  MCIOJHEHUs  SBIIAIOTCS  JEWCTBUS, YKa3aHHbIE B
UCIIOJTHUTENILHOM  JIOKYMEHTE, WM JEHCTBUS, COBEpIIAeMble CyAECOHBIM
IIPUCTABOM-HUCIIOJHUTENIEM B LEAX MOJYYEHHUS C JOJDKHUKA UMYILECTBA, B TOM
YUCJIE JEHEKHBIX CPEICTB, MOJJIEXKAIIEr0 B3bICKAHUIO 10 HCHOJHUTEIBHOMY
NOoKyMeHTy (4. 1). OnHoil U3 Mep NPUHYAMTEIBHOTO HCIIOJHEHUS SBIISETCS
HaJIO’KEHUE apecTa Ha UMYIIECTBO JTOJDKHUKA, HAXOJALIEECS Y JOJDKHUKA WIH Y
TPETHUX JIUL, BO MCIIOJIHEHUE CYJeOHOro akTa 00 apecte umyuiecra (. 5 4. 3
Ha3BaHHOW CTATHM).

CormacHo pa3bsCHEHUSIM, cojaepkamuMcsi B 1. 40 MOCTaHOBIICHUS
[Inenyma BepxoBHoro Cyaa Poccuiickoit @enepauu ot 17 Hos0ps 2015 1.
Ne50 «O mnpumeHeHun cyzgaMu 3aKOHOAATENbCTBA MNPH  PACCMOTPEHHUH
HEKOTOpPBIX  BOMPOCOB,  BO3HUKAIONIMX B  XOJA€  HCIOJIHUTEIBHOIO
IIPOU3BOJICTBAY», apPECT B KAUYECTBE HCIIOIHUTEIBHOIO ICHCTBUS MOXET OBIThH
HaJOXXEH CyACOHBbIM MPUCTABOM-UCIIOJIHUTENEM B IENIX OOecredyeHus
UCIIOJTHEHUS] HMCIIOJHUTENIBHOTO JOKYMEHTa, COJAep)Kalero TtpeboBaHus 00
UMYIIECTBEHHBIX B3bICKaHMSIX (M. 7 4. 1 cr. 64, 4. 1 cr. 80 denepanbHOroO
3akoHa Ne 229-03).

B kadecTBe Mephl IPUHYIUTEIBHOTO UCIOJHEHHS apEeCT HaJlaraeTcsl Npu
UCIIOJTHEHUH CYJEOHOTO aKTa O HaJIOXKEHMM apecTa Ha UMYLIECTBO OTBETYMKA,
aJIMUHHCTPATUBHOIO OTBETUMKA, HAXOJSAIIEECS Y HErO UM y TpeThbuX Jul (4. 1,
m. 5 4. 3 cr. 68 HazBaHHOrO 3akoHa). Bo ucnonHeHue cyaeOHOTO akTa o
HAJIO0KEHUHU apecTa Ha UMYIECTBO OTBETYUKA CYJ€OHBIN MPUCTAB-UCIOIHUTEND
MPOU3BOJAUT APECT U YCTAHABJIMBAET TOJBKO TE€ OrPaHUYEHHS] M TOJBKO B
OTHOUIEHUH TOT0 UMYIIIECTBA, KOTOPbIE YKa3aHbI CYIOM.

[TockonbKy B JaHHOM CJy4yae B HCIOJHUTEIBHOM JIMCTE, BBIIAHHOM B
OoTHOUIEHUHU b., oTcyTCTBOBanu TpeOOBaHUS MMYIECTBEHHOIO XapakTepa, a B
MaTepuanax JieJa He HMMEJOCh JI0KA3aTeNbCTB MPUHATUSA CYJIeOHOro akTa o
HaJIO’KEHNHU apecTa Ha UMYILECTBO JOJKHUKA, B TOM YMCJIE HA TPUHAIIIEKAIIHMA
eMy Ha npaBe COOCTBEHHOCTH aBTOOYC, y CyIEOHOrO MpHCTaBa-HCIIOIHUTENS
OTCYTCTBOBAJIM MPENYCMOTPEHHBIE 3aKOHOM OCHOBAHUS JIJIsI HAJIOKEHUS apecTa
Ha YKa3aHHOE TPAHCIOPTHOE CPECTBO.

Kpome Toro, B HCIIOJTHUTENBHOM JJOKYMEHTE OTCYTCTBOBAJIO YKa3aHHE Ha
3aMpeT COBEPUIEHUS JOJDKHUKOM OIPEAEIIEHHBIX JEHCTBUI C UCIOJIb30BAHUEM
MMEHHO TOr0 TPAHCIIOPTHOTO CPECTBA.
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Takum o0pa3zoMm, HalokeHHE apecTa Ha NpuHamnexamuid b. aBToOyC
HEOOOCHOBAHHO OTPAHUYMBAET MPABO JOJDKHUKA BIAAETh, IOJb30BAThCS U
pacrnopsKaTbCsi CBOUM UMYIIECTBOM MHBIMH CIIOCOOAMU.

B o310l cBs3M nelcTBUS CyJIeOHOrO MPHUCTaBa-UCIOJHUTENS HE MOTYT
OBITh TPU3HAHBI 32aKOHHBIMU.

Onpeoenenue Ne 57-KI°18-1

42. Peurenne, siBJfAIOIIEEeCs] OCHOBAHNEM /IJIsl OTPAHUYEHHUS JOCTYNA K
caiity B cetu «MHTEepHEeT», coaep:KkaleMy HH(POPMALMIO, PACTIPOCTPAHECHHUE
koTopod B Poccuiickonn Denepauuu 3anpeiieHo, NMPUHUMAETCH CYAOM
o01IeH IOPUCAMKIUY B MOPSAAKEe A/AMUHUCTPATUBHOIO CYA0IIPOM3BOACTBA.

IIpu 3TOoM anmuHucTpaTop (Bjagesen) JOMEHHOT0 MMEHH, a TaKiKe
BJIajeJiel] caiiTa, 3asiBJSIOIIMA 0 HAPYLIEHMH CBOHX MpaB, NMPU3HaeTCs
JUIOM, 4YbH NpaBa, CBO0OAbI M 3aKOHHbIE HHTEPeChl 3aTPArMBAKTCHA
YKAa3aHHBIM pellieHueM Cy/a.

IIpoxypop, AEUCTBYIOIMI B 3alUTy UHTEPECOB HEOINPEACICHHOIO KpyTra
7ML, 00paTUiIcs B CyJ C 3asBJICHUEM O MPU3HAHUU MH(OPMALIMH, Pa3MEIICHHOM
Ha OJHOM M3 CalWTOB B WH(POPMALMOHHO-TEIEKOMMYHUKAIIMOHHON CETH
«aTepHer», wuHGOpMANMEH, pacHpOCTpaHEHUE KOTOPOM Ha TEPPUTOPUHU
Poccuiickon ®@enepanuu 3anpemieHo.

B o6ocHoBaHue TpeOOBaHUI yKa3ajl, YTO B XOJI€ MPOBEAECHHON MPOBEPKU
WCIIOJTHEHUSI TOJIOKEHUN 3akoHoaaTeNnbcTBa Poccuiickoit denepanuu B chepe
POTUBOJEHUCTBUSI  PACHpPOCTPAHEHUIO B  TEICKOMMYHHKAMOHHOM  CETH
«HTepHeT» nH(pOpManuu, coaepKalleil CBeIeHNs, pacIpoOCTPaHEHHE KOTOPBIX
Ha teppuropun Poccuiickoit denepanny 3amnpelieHo, YCTAHOBJIEHO, YTO Ha
OJHOM U3 CcallToB B HMHPOPMAIMOHHO-TEIEKOMMYHUKAIIUOHHOW  CETH
«HTEepHET» pa3MeIleHbl CBEICHUS O KPUNTOBAIIOTE, MPEACTABISIONIEH co00it
BUPTYAJIbHOE CPEACTBO IUIATEKAa W HAKOIUICHMs. YKa3aHHas KPHUITOBAIIOTA HE
o0ecrieueHa peajbHOW CTOMMOCTBIO M HE COACPKHUT HHPOPMalUU O ee
nepxatensax. [Iporecc BoilTycka U oOpalieHusi Ha3BaHHON BaIOTHI MOJHOCTHIO
JNELUEHTPAIIN30BaH U OTCYTCTBYET BO3MOYKHOCTh €r0O PErYJIMPOBAaHMS, B TOM
YHCIJIE CO CTOPOHBI TOCYAAPCTBA, YTO MPOTUBOPEeUUT DenepanbHbIM 3aKOHAM OT
10 urons 2002 1. Ne 86-D3 «O llentpansnom 6anke Poccuiickoit denepanuimny,
or 27 wrona 2006 1. No 149-®3 «O6 wunbopmanmu, HUHPOPMALMOHHBIX
TEXHOJIOTHUSX U O 3alIUTe UHPOPMALTUN.

PemenueM cyna nepBoil MHCTAHIIMU, OCTABIICHHBIM 0€3 U3MEHEHUS CYJI0M
aneJUIAIMOHHON MHCTaHIMHU, TPEOOBaHUS IPOKYPOPA yAOBIECTBOPEHHI.

T. oOpartuiica B CyJ ¢ aneJUIALMOHHOMN >KaJlo00W Ha yKa3aHHOE pelieHue
CyJa, yKa3aB, YTO SIBJISIETCS aJIMHHHUCTPATOPOM JOMEHHOTO HMEHH, a TaKKe
BJIAJIEJIBLIEM CAlTa, B OTHOIIEHUH KOTOPOIO MPHUHATO 3TO PELICHHUE, B CBA3U C
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YeM OHO 3aTparuBacT €ro npaBa U 3aKOHHBIE MHTEPECHI, OJTHAKO K YYACTHIO B
JieJie OH MPUBJICUEH HE ObLI.

CyaoMm anesuisiiiMOHHOM HWHCTAHIMM aresuisiiiioHHast kanoba T. Obuta
OCTaBJIEHA 0€3 PaCCMOTPEHHUSI M0 CYILIECTBY.

[Ipu 3TOM cyn HCXOOWI U3 TOTO, YTO OOXKAITyeMBIM pEUICHHEM He
pazpemiajics BONPOC O MpaBax M o0s3aHHOCTIX T., B CBA3M C UYeEM
ameJUIIMOHHAasl  Jkajo0a TMoJaHa JIMIIOM, HE O0JajalouMM  [paBOM
aneJUILMOHHOTO 00KaI0BaHUS.

CynebHast KoJuierusi Mo aJMHHUCTpaTUBHBIM jAenam BepxoBHoro Cyna
Poccuiickonn ~ @enepanum  HE  corjlaciiaCb € OMNPENEIICHUEM  CyJda
aneJUIAIIMOHHON MHCTAaHIIMM OO0 OCTaBJICHUM aNeJUIAIMOHHON >KaloObl 0e3
PacCMOTPEHHUSI 110 CYIIECTBY, YKa3aB CIEIyIOLIEE.

[TynkTom 17 ct. 2 ®@enepanbHoro 3akoHa ot 27 utoiisa 2006 r. Ne 149-03
«O0 uHpopmaiu, HOOPMAITMOHHBIX TEXHOJIOTHUIX U O 3allIuTe UHHOPMAIIII)
(manmee — 3akoH O 3amMTe MHPOpPMAILIUU) OMPEIEICHO, YTO BIajeliell caiiTa B
cetu «MHTEpHET» — 3TO JIMIO, CAMOCTOSATENBHO M O CBOEMY YCMOTPEHUIO
ONpeeNsIonee NOpAI0K HCIOJIb30BaHMs caiita B cetu «MHTepHET», B TOM
YHUCIIe MOPSAOK pa3MelleHHs] THPOPMAILIMA Ha TAKOM CaiTe.

Cormacio u. 1 cr. 15° 3akoma o 3amuTe HHPOPMAIMM B IEIAX
OrpaHUYeHHs] JocTyna K caitam B cetd «MHTepHeT», coaepKamum
uHpopmarmio, pacrpoctpaHeHue kotopoil B Poccuiickoii  ®enepanun
3ampenieHo, CO3JaeTcsl eAuHas AaBTOMAaTH3WpoBaHHAs MHGOPMAIMOHHAS
cucrema «EMUHBINA peecTp TOMEHHBIX UMEH, YKA3aTeJel CTPaHULl CAuTOB B CETH
«/IHTepHET» W CETEBBIX aJPECOB, MO3BOJSIONINX HICHTU(DHUIIMPOBATH CAUTHI B
cetn «MHTEepHETY, comepkamue MHGOPMAIINIO, PACIPOCTPAHEHHUE KOTOPOU B
Poccutickon @enepanuu 3ampereHo.

CormacHo 11. 2 4. 5 cr. 15" 3akoHa 0 3amuTe HHPOPMALHH OCHOBAHHEM
JU1s BKJItOUeHHsI B PeecTp sIBIs€TCS BCTYIHUBIIEE B 3aKOHHYIO CUIIY PELICHUE
Cyla O TMpU3HAHUM WHPOPMAIUM, PACIPOCTPAHIEMON TOCPEACTBOM CETU
«nTepuer», wuHbOpManmeil, pacmpocTpaHeHue KoTtopo B Poccuiickoi
denepanru 3amperieHo.

B TedeHne cyTok ¢ MOMEHTa TMOJY4Y€HHUsS OT OIeparopa peecTpa
YBEJIOMJICHUSI O BKJIIOUEHHM JIOMEHHOTO MMEHU U (WJIM) yKazaTessl CTPaHUIIbI
calita B cetu «/HTepHeT» B peecTp TMpoBaijiep XOCTUHTa 00s3aH
NpOUHPOPMHUPOBATE 00 3TOM OOCITYXMBAEMOrO WM BJAJeNiblia CaliTa B CETH
«IHTepHeT» M YBEJOMHUTh €ro O HEOOXOJMMOCTH HE3aMEeIJTUTEIbHOTO
yIaJIeHUsT UHTEPHET-CTPAHUIIBI, co/iepKaiield HHPOPMAIIHIO, PACIIPOCTPaHEHHE
KoTOpoii B Poccumiickoit deneparuu 3ampernero (4. 7 cr. 15" 3akoHa o 3ammTe
uHbOpMaITIn).

Yacrteio 8 cr. 15" 3akoHa 0 3amuTe HHPOPMALMH YCTAHOBICHO, YTO B
TEUEHHE CYTOK C MOMEHTA MOJYYEHHUsI OT NpoBaiiiepa XOCTUHIAa YBEIOMIICHHUS O
BKJIIOYEHUHM JIOMEHHOTO MMEHM W (WJIM) yKaszaTelsl CTpPaHHUIbl cailTa B CETH
«HTepHeT» B peecTp Biaaenen caiita B cetu «HTepHeT» 00s3aH yAalUuTh
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MHTEPHET-CTPAHUILY, COJIEpPKALLY 0 MH(OPMALIMIO, paCIPOCTPAHEHUE KOTOPO B
Poccuiickoit ®enepanuu 3amnpenieHo. B ciiydae oTkaza wiaud Oe3nercTBUS
BJa/ienbla caiita B ceTu «MIHTepHET» MpoBaiiiep XOCTUHIA 0053aH OrPaHUYUTh
JOCTYT K TAKOMY CalTy B ceTH «IHTEpHET» B TEUEHUE CYTOK.

Takum o0pa3oM, cyaeOHOe pelleHne O TMPU3HAHUK HH(POpPMAIUH,
pa3MenIeHHOM Ha caiite B ceTu «HTepHeT», 3anpeleHHON K paclpOCTPAHEHHUIO
Ha teppuropun Poccuiickon @enepanuu, HE TONBKO YCTAHABIMBAET IIPABOBOE
COCTOSIHME TakoW uWH(GOpMAalMM W OrpaHUYMBAeT BIaJeTblla caiiTa B
OCYIIIECTBJICHUH TIpaBa Ha CBOOOJHOE pacmpocTpaHeHue MHGOPMAIMH JTHOOBIM
3aKOHHBIM CIOCOOOM, HO M TOPOXKAAET JJIA BiajAesblia caiita 00A3aHHOCTb
yIaJUTh 3Ty UH(POPMAIIHIO.

[Ipu Takux O0OCTOATENBCTBAX, YUYMUTHIBas AOBOABI 1. O TOM, YTO OH
SBJIIETCSL BJIAJENbLIEM cCaiiTa, B OTHOLUIEHUH KOTOPOTO MPHUHATO OOXalyemoe
pelIeHue CyJa, a TAKXKE UMEIOIMEC B Marepuaiax Jieja CBEJEHU O TOM, 4TO
T. sBasgercs aAMUHUCTPATOPOM COOTBETCTBYIOLIETO JOMEHHOIO HMEHH,
MMEIOTCSI OCHOBAHHU I10JIAaraTh, 4TO YKA3aHHOE BBIIIE PELICHUE 3aTpParuBacT
npaBa W 3aKOHHbIE HHTepechl T. W BO3JaraeT Ha HEro ONpeleJCHHBIE
00S3aHHOCTH.

B 310l CcBSI3M OCTaBlIeHHE aneJUIIIUOHHON kanoos! T. 6e3 paccMoTpeHus
N0 CYLIECTBY HE MOXET paccMaTpuBaThbCid HMHAYE KaK JIMIICHHE MpaBa Ha
00»ajoBaHUe HEe BCTYMUBILIETO B 3aKOHHYIO CUITy pEUIEHUS Cy/a.

Kpome Toro, ciieyer y4ecTb, UTO pELICHHUs, SBISIFOUIMECS OCHOBAHUSIMU
JUIsl OTpaHUYEHMsI JOCTynma K caWtaMm B cetn «HWHTepHeT», coaepKauum
uHdopmaluio, pacnpocTpaHeHue kotopoir B Poccuiickoit  ®enepanyu
3alpelleHo, NPUHUMAIOTCA CcyJamMu oOWell  IOPUCAMKIIMM B MOPSAKE
aMUHUCTPATHUBHOTO  CYIONPOM3BOJCTBA B  paMKax  OCYILIECTBIICHHUS
00513aTeIBbHOrO CyA€0HOTO KOHTPOJIS 32 COOJIIO/IEHUEM TpaB U CBOOO/ ueloBeKa
W TpaxJaHWHA, [paB OpraHu3aluid [pU  pealu3aliu  OTAEJBHBIX
aJMUHHCTPATUBHBIX  BJIACTHBIX TpeOOBaHMM K (U3MUECKUM JHUIAM |
opranuzamusm (4. 3 ct. 1 KAC PD).

[Ipou3BOACTBO MO TakUM JeiaM OCYIIECTBISIETCS MO OOIIMM MpaBuiam
aJIMUHUCTPATUBHOTO UCKOBOTO IIPOU3BOJICTBA.

@denepanbHbll  OpPraH HCIOJHUTEIBHOM BJIACTH, OCYILIECTBIISIOLIAN
(GyHKUMHA TIO KOHTPOJIIO UM HAA30py B cepe cpencTB MaccOBOM MH(POPMALINH,
MacCCOBBIX KOMMYHUKAIIMI, NHPOPMAIMOHHBIX TEXHOJIOTUI U CBSI3U, MOJJICKUT
NPUBJICYCHUIO K  YYaCTUIO B PAacCMOTPEHHMU  COOTBETCTBYIOUIUX
aJMUHHUCTPATUBHBIX JI€JI B KAYE€CTBE aIMIHUCTPATUBHOTIO OTBETYHKA.

AJMUHHCTPAaTUBHOE MCKOBOE 3asBJICHHME IMOJAETCS B PAlOHHBIA CyH IO
MECTY HaXO0XXJEHHUS Ha3BaHHOTO (eJepaJbHOr0 OpraHa HUCHOJHUTEIbHOM
BJIACTU WM €ro TteppuTopuansHoro oprana (cr. 19, 22 KAC PO®), ecnu
aMUHUCTPATHUBHOE JEJII0 HE OTHECEHO K NOJACYAHOCTH MOCKOBCKOIO
ropojickoro cyna (4. 2 ct. 20 KAC POD).
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B Xxome TmoOArOTOBKM —aIMUHUCTPATUBHOTO Jiela K  CyJAcOHOMY
pazOupaTenbCTBY Cy/bsl ONpPEACNAeT UHBIX JIMII, TpaBa U 3aKOHHbIC MHTEPECHI
KOTOPBIX MOXKET 3aTPOHYTh CyJeOHO€ pelieHue (B TOM 4YHUCIE, BJaJelblieB
caiitoB B cetu «lHTepHeT», aBTOPOB pa3MEIICHHONW Ha HHUX HH(OpMALUN).
B cnydae BBISIBIIEHHS TakuX JUL, YCTAHOBJEHUS HUX MECTa HAXOXKICHHUS
(MecTa KUTENbCTBA) CyJA MPHUBIECKAET MX K Y4YacTUIO B J€Jle, H3BEIIAaeT O
BPEMEHU U MECTE CyJeOHOTO 3aceaHusl.

Onpeoenenue Ne 78-KI'17-101

43. AAMUHUCTPATHBHOE MCKOBOE 3asiBJleHHE 0 ICHXHATPUYECKOM
OCBH/IETEJIHLCTBOBAHUM TPAKIAHUHA B HeJ00POBOJBLHOM MNOPSIAKE MOKET
ObITh Y0BJIETBOPEHO CY/A0M JIMIIb B cjIydae, ecJid OyJAeT YCTAHOBJIEHO, YTO
rpaskIaHUH CcOBeplIaeT [eiicTBUA, JalolIHe OCHOBAHHMS INpPeanoJararb
HAJM4YUe Yy Hero TSUKeJOoro ICHXHMYECKOr0 PpaccTpoicTBa, KOTOpoe
00yCJIOBJIMBAaET ero  0ecrmoMOIIHOCTb, TO €CTh  HECHOCOOHOCTH
CaMOCTOSITE/IbHO Y/I0BJIETBOPSITH OCHOBHBIE KM3HEHHbIE MOTPEOHOCTH, HITH
CylIeCTBEHHBII Bpel €ro 3/10POBbI0 BCJIEICTBHE YXYAIIEHUsSI ICHXUYECKOT0
COCTOSIHUSL, €CJIM JINIO OyJeT OCTABJIEHO 0€3 NCUXUATPUYECKOH TMOMOIIIH.

Takxke 00CTOATEIHLCTBOM, MMEKINMM 3HAYeHHE JAJIsi NMPABHJILHOIO
pa3penieHusi jaeja siBJseTcs Hajgudue ¢akra 0TKaza WIN YKJIOHEHUs
rpaskIaHNHA oT NCUXUATPUYECKOTO OCBHU/I€TEJIbCTBOBAHUSA B
A00POBOJILHOM MOPAIKe.

Bpau-ncuxuarp oOpaTuicss B Cyl € aIMUHUCTPAaTUBHBIM HCKOBBIM
3asBJICHUEM O TICUXUATPUUYECKOM OCBUAETENbCTBOBaHUM K. B HET0OpOBOIBLHOM
NOPSZIKE, CChUIASICh HAa TO, YTO Y JAHHOIO TPakKJIaHMHA HMEIOTCS NPHU3HAKU
TSYKEJIOT0 IICUXUYECKOTI0 PACCTPOMCTBA.

OcHoBaHMeM Uil TaKMX BBIBOJOB MOCTYXHJa HWH(GOpPMAIUs, COINIaCHO
koTopoit K. HEomHOKpaTHO B MUCHMEHHOUN (DOpME HETaTUBHO BBICKA3BIBAJICS O
JeSITEIbBHOCTH JTOJKHOCTHBIX JIMIl OPTraHOB rOCYAapCTBEHHOM BIIACTH CyObEKTa
Poccuiickoit @eneparuu. Kpome toro, K. uMeeT CKIOHHOCTh K COBEPILICHUIO
CYULIMIANIbHBIX JIEUCTBUH, B CBSA3M C 4YEM HYXAAeTcs B MPOBEICHUU
MICUXUATPUUECKOTO OCBUJIETEIHCTBOBAHUS B HEIOOPOBOJIBHOM MOPSIIKE.

PemenueM cyna nepBoil MHCTAHIIMU, OCTABIIEHHBIM 0€3 U3MEHEHUS CYJI0M
aneJUIILIMOHHOM  WMHCTAHLIMM, aJMUHUCTPATUBHOE  HMCKOBOE  3asiBJICHUE
YAOBJIETBOPEHO.

[Ipu >TOM Cyn uCXOIWa M3 TOro, YTO TPeOOBaHMS Bpaya-TCUXHUATPA
SBIISIIOTCA OOOCHOBAaHHBIMM, MOCKOJIBKY COOTBETCTBYIOT MOJIOKEHUSM 3aKoHa
Poccuiickoit @enepanun ot 2 uronst 1992 r. Ne 3185-1 «O ncuxumarpudeckoit
NOMOIM W TapaHTHUAX MpaB TIPpaKJaH IpPU €€ OKazaHuW» (namee — 3aKOH
Poccuiickoit ®@enepauun Ne 3185-1), mpemycmaTpuBarolluM BO3MOXHOCTb
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MPOBEICHUS TICUXHATPUYECKOTO OCBHJIETEIHLCTBOBAHUS JiMlla 0€3 ero coriacus
HAa OCHOBAHUMU 3aKJIOYEHUS Bpaya-TicUXHaTpa ¢ caHKuud cyapu. [lpm sTom
CyJIOM CJielaH BBIBOJ O TOM, 4YTO HMeromuecs B oTHomeHun K. cBeneHus
MO3BOJISIIOT ~ CHIENaTh MPEANOJOKEHHE O HAIMYUM Y HEro  TSKEJIOoro
MICUXUYECKOT0 PACCTPOMCTRBA.

CynebHas KoJulerus 1Mo aJIMHUHHUCTpPAaTUBHBIM nenaM BepxosHoro Cypaa
Poccuiickoii denepannu OTMEHWIA yKa3aHHBIE CYJEOHbIE aKThl U TMPUHSIA
HOBOE pelIeHre 00 OTKa3e B YJOBJICTBOPEHHM aIMHUHHCTPATHBHOTO HMCKOBOTO
3asIBJICHUS IO CIAEAYIOIIUM OCHOBAHUSM.

B cuny 4. 4 cr. 23 3akona Poccuiickoii ®denmeparum Ne 3185-1
IICUXUATPUUECKOE OCBUAETEIBCTBOBAHHE JIMIIA MOXKET OBITh MPOBEACHO 0€3 €ro
coryiacus uiM 0e3 coryiacusi €ro 3aKOHHOT'O MPEJICTaBUTENS B CllydasX, KOrjaa Io
UMEIOLIUMCS JaHHBIM 00CIIeyeMblil COBEPIIAET JEHCTBUS, JAIOIINE OCHOBAHMUS
IIPEAIOIAraTb HAIMYUE Y HErO TSHKEIIOT0 IICUXUYECKOr0 pacCTpoCcTBa, KOTOPOE
00yCIIOBJIMBAET: €r0 OECIIOMOIIIHOCTb, TO €CTh HECTIOCOOHOCTh CAMOCTOSITENILHO
YIOBIETBOPSITh  OCHOBHBIE JKM3HEHHBbIE mMOTpeOHOoCcTH (. «O»), WU
CYLIECTBEHHBI BPEJ €ro 3/I0POBbIO0 BCIEACTBHE YXYIIIEHUS MCHUXUYECKOIO
COCTOSIHUA, €CNU JHUI0 OyAeT OCTaBiIeHO 0€3 NCUXHATPUYECKOM MMOMOIIU
(1. «BY).

B ciydasx, npegycMOTpeHHBIX M. «0» U «B» 4. 4 cT. 23 Ha3BaHHOIO
3aKOHA, PELICHUE O MCHUXUATPUUYECKOM OCBHUIECTEIHCTBOBAHUM JHIA 0€3 €ro
corimacusi winM 0e€3 coryacus €ro 3aKOHHOTO MpPEACTABUTENS MPUHUMAETCS
BPAaYOM-TICUXUATPOM C CaHKIuu cyabu (4. 2 cr. 24 3akoHa Poccuiickoii
deneparun Ne 3185-1).

CormacHo 4. 5 c¢r. 25 Ha3BaHHOrO 3aKOHAa NIPU OTCYTCTBUU
HENOCPEICTBEHHOMN OMAaCHOCTU JIUIAa AJIsl ce0sl WM OKPYXKAIOUINX 3asiBICHUE O
NICUXUATPUUECKOM  OCBUJCTEILCTBOBAHUM  JODKHO OBITh  IHCbMEHHBIM,
coJiep)KaTh IMOAPOOHBIE CBEACHHUS, OOOCHOBBIBAIOIINE HEOOXOJIMMOCTH TAKOTO
OCBMJICTEIbCTBOBAaHUS, M YyKa3aHWE Ha OTKa3 Julla JUOO €ero 3aKOHHOTO
npeacTaBUTeNsT OT oOpalieHusi K Bpauy-nicuxuarpy. Bpad-nicuxuarp Brpase
3aMpPOCUTH JOTOJHUTEIbHBIE CBEACHUS, HEOOXOANUMBIE JJIs1 MPUHSTHS PEIICHHUS.
VYcTaHOBUB, YTO B 3asIBJICHUM OTCYTCTBYIOT JIaHHBIE, CBUETEIbCTBYIOIIUE O
HaJIMYUU O00CTOSTEIBCTB, MPEAYCMOTPEHHBIX MM, «0» U «B» 4. 4 CT. 23 TaHHOTO
3aKOHA, Bpay-MICUXUATP B MHUCbMEHHOM BHJI€, MOTHBHUPOBAHHO OTKA3bIBAECT B
NICUXUATPUUECKOM OCBUJIETEIHCTBOBAHUU.

Oco0eHHOCTH  TPOU3BOACTBA MO  aJAMUHUCTPATUBHBIM  JellaM O
TOCIUTAIM3ALNN TPaKIaHWHA B MEIMIMHCKYI0 OPTaHU3alMI0, OKa3bIBAOILYIO
NCUXUATPUUECKYIO TOMOIb B CTAI[MOHAPHBIX YCIOBHUSIX B HEAOOPOBOJIBHOM
HOpsIKE, O MPOJJICHUH CPOKA TOCTIUTAIN3AUH TPakJaHuHA B HET0OPOBOJILHOM
NOPSJIKE WIM O IICUXUATPUUYECKOM OCBHJIETEILCTBOBAHUM TpaKJlaHWHA B
HeJI0OpOBOJIBLHOM NOpsiake ycraHoBieHsl 1. 30 KAC PO.
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CornacHo cr. 280 Ha3BaHHOrO KOJIEKCAa AJIMHHUCTPATUBHOE HCKOBOE
3asiBJICHUE O T[ICHUXHUATPUUYECKOM OCBUJICTEIHCTBOBAHUU TpaxJaHUHA B
HEJJOOPOBOJILHOM ~ TIOpSAJIKE  TMOJAeTcsi B CyJ  BpPavyOM-TICUXHATPOM,
OKa3bIBAIOIIMM TICUXHATPHUSCKYIO MOoMOINb (4. 1); K aIMHHHCTPaTHBHOMY
MCKOBOMY 3asIBJICHHIO O TICUXMATPUUYECKOM OCBUAETEIHCTBOBAHUU TPAXKIAHUHA
B HEJOOpPOBOJIBHOM TOPSAJKE MPUIAraroTCsi MOTHBHUPOBAHHOE 3aKIIIOYECHHE
Bpaya-lcuxuarpa 0 HEOOXOJMMOCTH TAaKOTO OCBHJETEIbCTBOBAHHS U APYIHE
MaTepuayibl, Ha OCHOBAHMHM KOTOPBIX BpAYOM-TIICHXHATPOM COCTaBJIEHO
3aKJIIOUEHUE, a TaKXkKe JOKYMEHTHI, mpeaycMoTpeHHble m. 1 4. 1 cr. 126
Ha3BaHHOT'O Kojiekca (4. 2).

B cuiy 4. 6 cr. 280 KAC P® npu paccMOTpeHHH aIMUHUCTPATUBHOTO
Jera O ICUXUMATPUYECKOM  OCBUAECTEIBCTBOBAHWMM  IpaXkJIaHWHA B
HEJI00POBOJILHOM TOPSIJIKE CY/Ty HEOOXOIUMO BBISICHUTH: UMEIOTCS JI CBEICHHUS
O COBEpPIICHUM TPAXJAHWUHOM JIEUCTBUH, KOTOPbIE JalOT OCHOBAHUSA
MPEANOIAraTb HAIMYKUE Y HErO TSHKEJIOr0 MCUXHYECKOTO PACCTPOICTBA; BIECYET
JM TSKEJN0e TICUXUYECKOE PacCTpOMCTBO MOCIEACTBUSA B BUJE OECIIOMOLTHOCTH
rpakjaaHuHa W (Wau) BO3MOXKHOCTH MPUUUHEHUS CYIIECTBEHHOTO Bpelia €ro
3JI0POBBIO BCJEACTBUE YXYIUIEHUS TICUXHUYECKOTO COCTOSIHUS, €CIU TPaXKTaHUH
OyzeTr octaBiieH 0€3 MCUXUATPUUYECKON MOMOLIM; Hadu4he (pakTa OTKa3a WIH
VKJIIOHEHUsI TpaxiaHWHAa OT TCUXHATPUUECKOTO OCBUJIECTEILCTBOBAHUS B
I00poBOIBHOM TOpsiaKe (. 1-3).

B cootBeTcTBUM € 4. 7 yKa3aHHOW CTaThbu CyJ NMPUHUMAET pelIeHHe 00
YAOBJIETBOPEHUU aIMUHUCTPATUBHOTO HCKa 0 MICUXUATPUUECKOM
OCBHUJICTEIIbCTBOBAHUM TPAKJAHWHA B HEJOOPOBOJBHOM TOPSIKE, €CIU
MpU3HaeT ero 000CHOBaHHBIM. [Ipy OTCYTCTBHM OCHOBaHUU JIJIsi HAPABJICHUS
rpaXJaHUHA Ha TICUXUATPUUYECKOE OCBUCTEIHCTBOBAHHWE B HEIO0OPOBOIHLHOM
MOPSIAKE CyJ OTKAa3bIBa€T B YAOBJIETBOPEHUM AJMHHUCTPATUBHOIO HCKA U B
MICUXUATPUUECKOM OCBHJICTEIILCTBOBAHUN TPaXJaHWHA B HEI0OPOBOIHLHOM
HOPSIZIKE.

Bwmecte ¢ TeM, U3 MarepuanoB aJMUHUCTPATUBHOTO Jiejla CIEeIYeT, YTO K
aIMUHUCTPATUBHOMY MCKOBOMY 3asBJICHHUIO, MOJIAHHOMY YYaCTKOBBIM BpadyoM-
MICUXUATPOM, HE MPHWJIOKEH JOKYMEHT, MOATBEPKAAIOIINNA MPaBO yKa3aHHOIO
JUIA Ha MOAAa4y TaKoro 3asiBJICHUS, PABHO KAaK HE MPEACTABJICH 3TOT JOKYMEHT
U TIPU PACCMOTPEHUHU aIMUHUCTPATUBHOTO JIejia B Cy/ie IEPBON MHCTAHIINH.

Tak>ke B MaTepuanax aJIMUHUCTPATUBHOTIO Jiela OTCYTCTBYIOT CBEJICHUS O
coBepiieHun K. MeMCTBUI, CBUIETEIbCTBYIONIUX O HAIMYUUA y HETO TSKEJIOTO
IICUXUYECKOT0 pacCTPOMCTBA.

I[Ipu paccMoTpeHMM  aJIMHUHUCTPATUBHOTO  J€ja  y4YT€HA  JIUIIb
uHdopmaruss o HampaBieHuun K. pa3nuuHbIX OOpaieHud B OpraHbI
rOCyJIapCTBEHHOM BJIACTH, a TAKXKE COJIEpKAHUE ITUX OOpaIllCHU.

OpHako yKa3aHHbBIE CBEJIEHUS HE CBHJIETEIBCTBYIOT O OECHOMOIIHOCTH,
TO ecTb HecrmocoOHocTu K. caMOCTOSTENbHO YIOBIETBOPSTH OCHOBHBIE
’KU3HEHHbIE TOTPEOHOCTH WM O HAJIWYUU OOCTOSITENBCTB, KOTOPBHIE MOTYT
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MOBJI€Yb CYHIECTBEHHBIM BpeJ €ro 370pOBbIO BCJIECACTBUE YXYAIICHHUS
MICUXMYECKOTO COCTOSIHUS, €CIM OH OyAeT OcTaBieH 0e3 IMCUXUATPUYECKOM
MOMOIIIY.

Takum 00Gpa3oM, TOJBKO MPU HAIWYUHU BBIIICYKa3aHHBIX 00CTOSTEIHCTB,
MPETYCMOTPEHHBIX M. «0» U «B» 4. 4 cT. 23 3akoHa Poccutickoit deneparum
No 3185-1, cyn BmpaBe yq0BIETBOPUTH 3asiBJICHHBIE TPeOOBAHMS, TOT/Ia KaK IO
HACTOSIIIEMY €Iy TaKHE 0OCTOATENHbCTBA YCTAHOBJIEHBI HE OBLIH.

Kpome Ttoro, CyneOHOW KoJulerned 1o aJIMUHUCTPATUBHBIM JiejaM
BepxoBnoro Cyna yctaHoBieH ¢akT HeHaanexaiero u3semenus K. o Bpemenu
U MECTE pacCMOTPEHHUs aJMHHUCTPATUBHOTO JI€Ja, a TaKKe OTCYTCTBHE
CBEJICHUW O HaNpaBJICHUH, BPYYCHHUH, JMOO TOMBITKE TaKOTO BPYUYEHUS
aIMUHUCTPATUBHOMY OTBETYMKY KOMUH aJMHUHUCTPATUBHOTO HCKOBOIO
3asBJICHUS] W TPUIIOKEHHBIX K HEMY JIOKYMEHTOB, MO3BOJSIOMINX CYIy
yOeIUThCs B TIOJYUYEHUU aJIpecaToM YKa3aHHBIX JOKYMEHTOB.

Yactero 4 cr. 54 KAC PO ycraHOBIEHO, 4YTO B Ciy4yae, €Cld Yy
aAMUHUCTPATUBHOTO OTBETUMKA, B OTHOIIEHUU KOTOPOTO PEIIAETCS BOIPOC O
NICUXUATPUYECKOM OCBHJIETEILCTBOBAHUNA B HEJAOOPOBOJIBLHOM TMOPSAIKE, HET
IPEICTaBUTEINS, CY/l HA3HAYAET B KAYECTBE MIPEICTABUTEIS aIBOKATA.

Takum o00pa3oM, 1O [JAaHHOW KaTEropuyd aJMUHUCTPATUBHBIX €I
PELYCMOTPEHO 00s13aTEIBbHOE YYacTUE MPEACTABUTENS B CyA€OHOM IpoIiecce,
4YTO OOYCJIOBJIMBAET 00S3aHHOCTH Cy/1a 00ECIEUUTh TAKOE yUacTHE.

VYkazanHbie TpeOOBaHUS 3aKOHA CYIOM TaKXKe COOJIIOJICHBI HE ObLIH.

Onpeoenenue Ne 22-KI'17-21

44, 3aroroBKa rpakIaHAMHU [PeBeCHHbI [UISI COOCTBEHHBIX HYI K/
UMeeT XapakrTep JbIOThl W MNPEANoJaraer COUMAJBHYI IOJIEPKKY
COOTBETCTBYIOIINX KATErOpHUii rpaxaaH, B CBA3M € YeM CTOMMOCTh 00beMa
JApeBeCHHbI, MPEIHA3HAYEHHOTO ISl COOCTBEHHBIX HY:KI TIPaKIaH, He
MO:KeT ObITb PaBHOW CTOMMOCTH 3TOro e o0beMa [pPeBeCHHbI,
3aroTaBJIMBaeMOro B HeJAX OCYLIeCTBJEHHUHM MpPeINpPUHUMATEIbCKOM
e TeJbHOCTH.

[TocTanoBnennem mpaBuTenbcTBa Yemsionnckoit obmactu ot 20 nexadps
2016 r. Ne 709-I1 BHeceHBI M3MEHEHHUS B CTaBKH IUIATHI TIO JIOTOBOpaM KYyIUIH-
MPOJIaXXH JIECHBIX HACAKIEGHUU JUIsi COOCTBEHHBIX HYXJ TpaXJaH Ha
tepputopur  YensOWHCKOW  00JacTH, YTBEPXKICHHBIE  ITOCTAaHOBJICHHEM
npaBuTenbcTBa YenssOunckoil obmactu ot 27 suBaps 2015 1. Ne 22-I1
«O cTaBKax MiaThl MO JOrOBOpaM KYIUIM-TNIPOJAXKU JIECHBIX HACAXACHHUM IS
COOCTBEHHBIX HYXJ] TPa)JaH Ha TEPPUTOPUHU HeasiOMHCKOM 001acTy.

JlaHHO€ TOCTaHOBJIEHUE OIMYOJMKOBAHO B YCTAHOBJIEHHOM 3aKOHOM
MOPSAJIKE U BCTynuio B cuity ¢ 1 siuBapsa 2017 1.
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b. u P., npoxxuBaromye Ha TEPPUTOPUU T'OPOJA, T/I€ COTIIACHO CBEICHUSIM
€ro aJAMUHUCTPALlMM B HACTOAIIEE BpEMs HE NPEAYCMOTPEHA MPOKIAAKa
ra3ornpoBoZa, B CBSI3M C YEM JKUTEIM JAaHHOTO HACEJIEHHOIO ITyHKTA
OCYUIECTBJISIIOT HCIOJIb30BAHHE JIECOB B LEJISAX 3arOTOBKU JPEBECUHBI IS
COOCTBEHHBIX HYX, B TOM YHCJI€ JJIsl OTOIJICHHS, PEMOHTA U CTPOUTEJIHCTBA
KUJIBIX JJOMOB, OOpPaTUINCh B CYJl C aIMUHUCTPATUBHBIM HCKOBBIM 3asIBJICHUEM
00 ocmapuBaHMM Ha3BaHHOTO MocTaHOBJIeHHA [IpaButenbcTBa UensaOuHCKOM
o0nacTu.

B oOocHoBanme 3asBIEHHBIX TpeOOBaHMI yKa3aiW, 4YTO HMH B
YCTAaHOBJICHHOM  3aKOHOM  TOpsAKe ObUiM  OQOpMIIEHBI  JIOKYMEHTHI,
MPEAOCTABISAIONINE TPABO HA 3aKIIFOYEHUE JOTOBOPOB KYIUIM-TIPOJAXKU JIECHBIX
HAaCaXJICHUM B LEJIIX 3aroTOBKU JI€JIOBOM APEBECHUHBl I CTPOUTEIHCTBA
WHJMBUAYAJIBHOTO HWJIOTO JIOMa, a TaKX€ PEMOHTa M OTOIUICHUS JKUJIbS,
pacIoNOKEHHOTO B pailoHe, TAE OTCYTCTBYIOT IIEHTPAJIbHOE OTOIUICHUE U
ra3ocHa0>XeHHUE.

BMmecre ¢ Tem, ocnapuBaeMblii HOPMATUBHBIM IPABOBOW aKT IIO
CPaBHEHHMIO C  paHee JEWCTBOBABIIMM  IPAaBOBBIM  PETyJIMPOBAHUEM
npeaycMaTpUBAET 3HAYUTEIbHBIM POCT CTAaBOK 3a 1 Ky0. M MO Jiecy B CpeHEM
Ha 200 u Oojee TPOILICHTOB, OJIHAKO TAKOE TMOBBIINICHUE CTAaBOK HE HMEET
HUKAKOTO DJKOHOMHUYECKOr0 OOOCHOBaHMS, HapyllaeT MPUHIMUI €IUHCTBA
HKOHOMHUYECKOTO MPOCTPAHCTBA, MOCKOJBbKY B APYrUX OJU3JICKAIIMX PEruoHax
CTaBKH Ha TY K€ JIPEBECUHY 3HAUUTEIILHO HIKE.

I[lo MHEHMI0O aJIMUHUCTPATUBHBIX HCTIIOB, BBEJICHHE B JEHUCTBUE
OCHapyUBaeMOro MOCTAHOBJIIEHUSI MPUBEIO K TOMY, UYTO TOKYIKa JIECHBIX
HACaXJICHUM 1T COOCTBEHHBIX HYXKI TPaXXJaH B IIEJIAX 3arOTOBKHU JIETIOBOM
JIpPEBECUHBI CTajla JJII HUX SKOHOMHUYECKH HEBBITOJIHOW, a MJII HEKOTOPBIX
KaTeropuii rpakjad U GUHAHCOBO HEIOCTYITHOM.

PemienneM cyaa mniepBOM HWHCTAHIIMM AaAMUHHUCTPATHBHOE HCKOBOE
3asIBJICHUE Y OBJIETBOPEHO.

CynebHasi KoJiIerusi o aJIMUHUCTpaTUBHBIM jenam BepxoBHoro Cyna
Poccuiickoit deneparuy ykazaHHOE peElIeHUE Cyaa ocTaBuia 0€3 M3MEHEHUs,
yKa3aB CIIEIyIOIIEE.

VY noBneTBOpsis 3asiBICHHBIE TPEOOBAHUS aMUHUCTPATUBHBIX UCTIIOB, CY/I
NEPBOM HWHCTAHIIMM, NPOAHAIM3UPOBAB IMoJoxkeHUuss cT. 29 m 30 JlecHoro
kojsiekca Poccutickoit denepanuu (nanee — JIK PO), npenxycmarpuBaromuyx aBa
BHJIa 3arOTOBOK JIPEBECUHBI — B (hOpMe MpeINMPUHUMATETHLCKON AEATEIbHOCTH U
uisi coOcTBeHHBIX HYX1, 4. 4 cT. 30 JIK P®, xoTOpoif ycTaHOBIEH 3ampeT Ha
OTUYKJICHHUE JIPEBECHUHBI, 3aTOTOBJICHHON TpaKJaHaMU 71l COOCTBEHHBIX HYX]I,
a Takke mosiokeHus 3akoHa YensOmHckoi obmactu ot 27 ceHtsOps 2007 r.
Ne 204-30 «O mopsnke 1 HOpMaTHBaX 3arOTOBKU TpakJlaHAMU JIPEBECUHBI IS
COOCTBEHHBIX HYXI», NMPUIIET K MPaBUIBHOMY BBIBOJY O TOM, YTO 3arOTOBKa
rpakJiaHaMu JIPEBECUHBI IS COOCTBEHHBIX HYKJI UMEET XapaKTep JbIOThl U
MPEANONAraeT COLUMAIBHYK) TMOIAEPKKY COOTBETCTBYIOIIMX  KaTETOpHid
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rpaXkjaH, B CBA3U C YeM CTOMMOCTh 00beMa JPEBECUHBI, MPEHA3HAYECHHOTO JIJIs
COOCTBEHHBIX HYXKJl Tpa)kJaH, HE MOXET ObITb PaBHOW CTOMMOCTH 3TOTO K€
o0beMa JIpEBECHUHBI, 3aroTaBJIMBAEMOr0 B LEISAX MPEANPUHUMATEIbCKON
JIESITETbHOCTH.

Kpome TOro, ocnapmpaemplii HOPMAaTHUBHBIA IPABOBOM aKT, KOTOPBIM
BHECCHbl M3MCHEHUS B pPAaHEE YTBEPKICHHBIE CTaBKM IUIATBI MO JOTOBOpaM
KYIUTA-TIPOJAQXXH JIECHBIX HACAXKICHUM ISl COOCTBEHHBIX HYXKJ Tpa)KJaH Ha
Tepputopun YUensOMHCKONW 00JacTH, HE COOTBETCTBYET TAKXKE ITOJIOKECHUIM
ct. 76 JIK PO.

B 4. 1 naszBannou crarem JIK P® mnpenmycMOTpeHO, 4YTO IUTaTta IO
JIOrOBOPY KYIUIM-IIPOJAXKHU JIECHBIX HACAXKJICHUN, 32 UCKIIOUYCHUEM IUIaThI I10
JIOTOBOPY KYIUTU-TIPOJXKH JIECHBIX HACAXKJEHUU I COOCTBEHHBIX HYX/I,
ONPEAENAETCS HA OCHOBE MUHHUMAJIBHOIO pa3Mepa IUIaThl, YCTAHABIMBAEMOTO B
COOTBETCTBHH C 44. 2 ¥ 3 JaHHOU cTaTbl. COrNIacHo 44. 2 U 3 yKa3aHHOW CTaThU
MHUHUMQJIBHBIA pasMep IUIaTbl 110 JOTOBOPY KYIUIM-IPOJAXKU  JIECHBIX
HACAXICHUW OIPEHEIACTC KAaK IIPOM3BEICHUE CTAaBKM IUIATBl 33 E€OUHHUILY
o0beMa JpeBeCUHbl U 00beMa MOJyIeKAIlle 3aroTOBKE JIPEBECHHBI, a CTaBKU
IaThl 3a €AUHUIy O00beMa JPEBECHHBI, 3aroTaBIMBAEMOM Ha 3eMIISX,
HaxoAsmmxcss B QeaepaibHOM COOCTBEHHOCTH, COOCTBEHHOCTH CYOBEKTOB
Poccuiickoit denepannu, MyHUIIUTAIHLHON COOCTBEHHOCTH, YCTAHABIMBAOTCS
coorBeTcTBeHHO [IpaButensctBoM  Poccuiickoin  ®Denepaumu, opraHamu
roCyJlapCTBEHHOM BiacTu cyObekToB Poccuiickoit ®enepanuu, opraHaMmu
MECTHOT'O CaMOYyIIPaBJICHUA.

ITpu 3ToM B cuity 4. 5 cr. 76 JIK P® muata no 7oroBopy KyIIM-MPOAAXKH
JIECHBIX HACaXICHUH, 3aKII0YaeMOMY C CYObEKTaMHU Majior0 M CPEIHETro
NpEANPUHUMATENIBCTBA B COOTBETCTBUM C 4. 4 CT. 29 Ha3BaHHOIO KOJIEKCa,
YCTaHABIIMBACTCSI HA OCHOBE HAYAJIBHOM ILIEHBI 3arOTaBIMBAEMOW JIPEBECHHBI,
ONPEAEIAEMON KaK MPOU3BEICHNE MUHUMAJIBHOIO pa3Mepa IUIaThl 0 JOTOBOPY
KYIUTU-TIPOAQXH JIECHBIX HAaCaXKIEHUU M KOd(PHUIMEHTa, YCTaHABIMBAEMOTO
opraHaMH T'OCYJIapCTBEHHOUM BiacTH cyOBekToB Poccuiickoit deneparuu s
OTpeIeJICHUs] PacXoJI0B Ha o0eclieueHre MPOBEACHUSI MEPOIIPHUSATUM IO OXpaHe,
3aIIMUTE, BOCIPOU3BOJCTBY JIECOB.

Yacts 4 cr. 29 JIK PO, B cBOIO 04epeib, MPETYCMATPUBAET BO3MOKHOCTh
OCYIIIECTBIICHUA  3arOTOBKM  JPEBECHUHBl  IOPUIMYECKUMHU  JIMIAMH U
VWHIUBUIYAJIbHBIMU TPEANPUHAMATEISAMHU, OTHOCSIIUMUCS B COOTBETCTBUU C
denepanbHbiM 3aKOHOM OT 24 utoiist 2007 1. Ne 209-D3 «O pa3BUTUM MAJIOTO U
CpelHero mnpeanpuHuMaTenbcTBa B Poccuiickoit ®enepannm» K CcyObeKTaMm
MaJIOTO M CPEOHEr0 NPEANPUHUMATENIBCTBA, B JIECHUYECTBAX, JIECOIApKaXx,
PaCIoJIOKCHHBIX Ha 3eMJISIX JIECHOTO (hOHIAa, HA OCHOBAaHUHU JOTOBOPOB KYILJIH-
MPOJAXKH JIECHBIX HACAXKICHHM.
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Meroarka pacyera kod(duiueHta s ONpeAesieHHus pacxoioB Ha
oOecrieueHue MPOBEJACHUSI MEPONPUATHH 110 OXpaHe, 3alUTe, BOCIIPOU3BOICTBY
JIECOB B CUJIy TOJOXEeHUU 4. 6 cT. 76 JIK PD yTtBepxkmaerca IIpaBurenbcTBOM
Pocculickon ®@enepanum.

Takas Meromuka yTBepKIeHA mnocraHoBieHueM [IpaBurenscrBa
Poccuiickoit @enepanuu ot 4 nekadbpst 2015 r. Ne 1320.

IIpr3HaBass HE3aKOHHBIM NPUMEHEHHME IO AHAJIOTMU IIPU ONPEIEICHHUU
CTaBKM IUIATBl IO JOTOBOPY KYIUIM-TIPOJAXH JIECHBIX HACAXKIACHUU IS
COOCTBEHHBIX HYXJ TpaKIaH B 4MCIE IPYruX IoKaszareneil koddduimenra,
YCTaHOBJIEHHOT'O Ha3BaHHOU BBIIIIE METOJUKOM, YTBEPKIACHHOU
nocra”HoBieHneM IlpasurensctBa Poccuiickorn dexepauuu Wi ONpenesieHus
pacxosoB Ha oOecleueHUe IPOBENCHUS MEPONPUATHN 1O OXpaHe, 3alluTe,
BOCITPOU3BOJICTBY JIECOB, CyJ MPAaBOMEPHO yKa3aj, 4TO JAHHBIN KOd(hUIMEHT
MOJJIEKUT MPUMEHCHUIO B OTHOLICHUM IUIATHI IO JOTOBOPY KYIUIA-IIPOJAXKHU
JIECHBIX HACaXICHUH, 3aKII0YaeMOMY C CYObEKTaMHU Majior0 M CPEIHETrO
IIPEANPUHUMATENBCTBA.

B03MOXHOCTP NIPUMEHEHUSI TAKOTO pacdeTa Il YCTAHOBIICHUS ILIATHI
MpU 3aroTOBKE I'pakJIaHaMU APEBECUHBI N1 cOOCTBEeHHBIX HYxk7 JIK PO wn
KaKOM-IMOO MHOM HOPMATHUBHBIN MTPABOBOM aKT HE COJIEPKaT.

Hanporus, 4. 4 ct. 76 JIK P® npeanuceiBaeT opranaMm rocy1apCcTBEHHON
BiIacTu cyObekToB Poccuiickoil ®enepanuy yCTaHOBUTH MAJIA 3THUX ILElel
OTJIEJIbHBIE CTABKH.

IIpu sToM 4. 5 ct. 1 3akona YensaOuHckoir obnactu or 27 ceHTAOps
2007 . Ne 204-30 «O mopsiake W HOPMATHBAX 3aroTOBKH TpakIaHAMU
JIPEBECUHBI I COOCTBEHHBIX HYXI» MPEAYCMOTPEHBI CHEIUATbHBIC YCIOBUS
3arOTOBKM JPEBECUHBI JUISI OTOIUICHHS, KOTOpasi MPOU3BOJAUTCSA B TOM YHCIIE B
MOPSIIKE OYUCTKU JIECHBIX HACAXKACHHM OT 3axJIAMJIGHHOCTH, YOOPKH
BETPOBAIBHBIX, OYPEIIOMHBIX, YCBIXAIOIIUX, CYXOCTOWHBIX, MOBPEXKICHHBIX
OONE3HSAMH W TOMY TOJOOHBIX HACKICHUN, TOrJa KaK TPHU 3arOTOBKE
JIPEBECHUHBI B MOPSAIKE MPEANPUHUMATEIIBCKON IEATEIIBHOCTH TAKUE YCIOBUS HE
MIPENYCMOTPEHBI.

Takum  oOpa3oMm, TpUpaBHUBAHWE 3arOTOBKM  JAPEBECHHBI IS
COOCTBEHHBIX HYXJ TpaXlIaH K 3aroTOBKE JPEBECHHbl B  LEIIX
NPEeANPUHUMATENBCKON JESTENIbHOCTA TOBJIEKIO HEOOOCHOBAHHOE 3aBBIIICHHE
CTaBOK IUIaThl MO JOTOBOpaM KYIUIM-TIPOAAXKH JIECHBIX HACAXKIACHUW IS
COOCTBEHHBIX HYXJ| TPaXJaH.

N3MeHeHne yCTaHOBJIEHHBIX PaHEE CTABOK IUIATHI IO JOrOBOpPaM KyIUIU-
MPOJIAXKH JIECHBIX HACAXKICHUMN NJisi COOCTBEHHBIX HYXJ TPaXXIaH B OTCYTCTBHE
KaKoro-i1u0o 3KOHOMHYECKOro OOOCHOBAaHHS IMOBJICKJIO 3HAUUTEIbHBIA POCT
HAa3BaHHBIX CTAaBOK, YTO HE OTBEYAET IPUHILMIIAM IIPABOBOM ONPEACIEHHOCTH U
NOAAEP/KAHUS JOBEPUS I'PAXKIAH K 3aKOHY M JIEUCTBUSAM TOCYyAAapCTBA B JIMLE
€ro YIOJHOMOYEHHBIX OPraHOB HAa OCHOBE BHMMATEJIBHOI'O M OTBETCTBEHHOI'O
noAxoAa K OlEeHKe  (DaKTUYECKUX  OOCTOSITENbCTB,  CTAOUIILHOCTH
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NPEIOCTABIICHUSI COIMAIBHOW TIOJUIEPKKHA COOTBETCTBYIOIIMX KaTETOpUi
rpaxkiaH.
Onpeodenenue Ne 48-AI11'18-1

45. Opranbpl MeCTHOIr0 CaMOYNpaBJEHHMSl BIpPaBe CO3JaBaTb 0c000
OXpaHsieMbl¢ IPHPOAHbIC TEPPUTOPUM MECTHOr0 3HAYEHUS JMIIb Ha
3eMeJIbHBIX YYACTKaX, HAXOASIIMXCA B COOCTBEHHOCTH COOTBETCTBYIOLIEI0
MYHUIHMIIAJIBHOT0 00pa30BaHusl.

29 centabps 2016 r. paiionnsiii CoOBET JEMyTaTOB MYHHUIMIAIBLHOTO
paiiona «HropOunckuii paiton» PecnyOmuku Caxa (SIkyTusi) npuHsi penieHue
Ne 3 PPC 32-4, xoroppiM oOpa3zoBaHa o0c000 oOxpaHsemas MNPUPOIHAS
TEPPUTOPHS MECTHOTO 3HAUCHHUS peCypCHbIN pe3epBat (Dpkadiiu Cup) «Mapxa»
mwomanpo 1418 386,55 rexkrapoB u yrBepxkaeHo llonoxkeHune o pecypcHOM
pesepBate (Opkaditn Cup) mectHoro 3HaueHust «Mapxa» B HiopOunckom
paiione PecnnyOnuku Caxa (SkyTtus).

IlepBb1it 3amecTuTens npokypopa Pecyonuku Caxa (AxyTtust) odpatuics
B CyJ C aJMHUHHCTPATUBHBIM MCKOBBIM 3asBICHHEM O MPHU3HAHUH YKA3aHHOTO
pElIeHMs HEICMCTBYIOIIMM, CChLIAsICh HA TO, YTO 0CO00 OXpaHseMasi IPUPOAHAS
TEPPUTOPUSI MECTHOTO 3HAUYCHUS PECYpPCHBIN pe3epBaT (Dpkditn Cup) «Mapxan
co3/laHa Ha JIECHBIX YYacTKax B COCTaBE 3€Mellb JECHOro (POHIa, HAXOASIINXCS
B (pefiepalibHONl COOCTBEHHOCTH, B CBSI3U C 4eM y pailoHHoro CoBera JenyTaToB
MyHHUITUTIATBHOTO paiiona «Hropounckuii paiion» PecryOmuku Caxa (SIxkytust)
OTCYTCTBOBAJIM IOJHOMOYHUS IS  OCYIIECTBJICHHUS TaKOTO IPaBOBOIO
pETyIUpPOBaHUS.

Pemennem BepxoBunoro Cyna PecnyOomuku Caxa (Sxytus) ot
21 centsi6pst 2017 . aIMUHUCTPATUBHOE MCKOBOE 3asBICHHE YIOBJIETBOPEHO,
OCIIapUBaEMOE pEUICHHE NPU3HAHO HEACHCTBYIOIIMM CO JIHA BCTYIUICHHS
pelieHus cyia B 3aKOHHYIO CHITY.

CynebHas koJulerusi mo aJMUHHUCTPAaTUBHBIM nenaM BepxosHoro Cypaa
Poccuiickoit denepaiuy ykazaHHOE pelIeHHE Cyjaa ocTaBuia 0€3 M3MEHEHWs,
yKa3aB ClIeIyIollee.

OtHomieHust B 00JacTH OpraHU3allMy, OXpaHbl U MCIOJB30BAaHUS 0CO00
OXpaHSAEMbIX TPHUPOJHBIX TEPPUTOPHN B IENAX COXPAHCHUS YHUKAIBHBIX W
TUMAYHBIX TPUPOJHBIX KOMILIEKCOB M OOBEKTOB, JOCTONPUMEYATCIIBHBIX
MPUPOIAHBIX 00pa3oBaHWN, OOBEKTOB PACTUTEIHLHOTO M YKUBOTHOTO MHpA, MX
TeHEeTUYeCKoro (oHIa, M3Y4YeHHs] €CTECTBEHHBIX NpoIlecCOB B Ouocdepe u
KOHTPOJII 32 H3MEHEHHEM €€ COCTOSHHA, SKOJIOTMYECKOr0 BOCHUTAHMS
HacesneHus: perynupyer denepanbHblii 3akoH oT 14 maprta 1995 1. Ne 33-@3
«0O6 0c060 0XpaHAEMbIX TPUPOIHBIX TEPPUTOPHUIX.

3akoHonarenscTBO Poccuiickoit @Peneparu 06 0c000 OXpaHIEMbIX
NPUPOAHBIX TEPPUTOPUSIX OCHOBBIBAETCS HA COOTBETCTBYIOIIUX MOJIOKEHUSX
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Koncturyuuu  Poccuiickoit  ®dexpepaniui MW COCTOMT W3  YKa3aHHOIO
dbenepaibHOTO 3aKOHA, TPUHUMAEMBIX B COOTBETCTBUU C HUM JIPYTUX 3aKOHOB U
WHBIX HOPMAaTWMBHBIX IIPAaBOBBIX akTOB Poccuiickoil ®enepanuu, a TaKkKe
3aKOHOB W HWHBIX HOPMATHBHBIX NPAaBOBBIX aKTOB CyOBeKTOB Poccuiickoii
denepanum.

C yueTtoM OCOOEHHOCTEH pexXHMa 0CO00 OXpaHIEeMbIX MPUPOIHBIX
TEPPUTOPHUI B CT. 2 Ha3BAHHOTO (PeIePATIBHOTO 3aKOHA Pa3IMyalOTCsl KaTeTOPUU
JTAHHBIX TeppuTOopuid. 3akoHamMH CcyObeKTOoB Poccuiickoii ®denepauuu MOryT
YCTaHABIMBAaTBbCA M MHBIE KaTEropud 0CO00 OXpaHSAEMbIX MIPHPOIHBIX
TEPPUTOPHII PETHOHAIBHOIO X MECTHOTO 3HaueHus (1. 3 3TOM ke CTaThu).

N3 .5 cr. 2 3akona Pecniy6nuku Caxa (Skytus) ot 1 mapta 2011 1.910-3
Ne 713-1V «O6 0co60 oxpaHseMbIX NPUPOJHBIX TeppuTopusix PecrmyOmuku
Caxa (Skytus)» cienyet, uto B Pecnyonuke Caxa (SIkyTus) ycTaHOBJIEHA TaKas
KaTeropusi 0co00 OXpaHSAEMbIX MPUPOJIHBIX TEPPUTOPUN KaK PpPECYpCHbIE
pesepBathl (Dpka3iin Cupadp).

Cornacao m. 8 cr. 2 ®enepanbHoro 3akoHa «O0 0co00 OXpaHIEMBIX
IPUPOAHBIX TEPPUTOPHUAX» OPraHbl MECTHOI'O CaMOYIIPABJIEHUS CO3AAal0T 0C000
OXpaHsieMble TPHUPOAHBIE TEPPUTOPUM MECTHOTO 3HAYEHHUS Ha 3€MEJbHBIX
y4acTKax, HaXOJISALIUXCS B COOCTBEHHOCTHU COOTBETCTBYIOILIETO
MYHHUIUTIIATBHOTO 00pa30BaHU.

Mexay TeM TMNpuU PpAacCMOTPEHUM M Pa3pelieHUuH  HACTOSLIErO
aIMUHHACTPATUBHOTO JENa CyJ MEPBOM MHCTAaHUMU YyCTAaHOBWJI, YTO PAalOHHBIN
CoBer gemyTaToB MyHULMNAIbHOrO paiioHa «HropOuHckuii  paiioH»
Pecniy6iuku Caxa (SIkyTus) B HapylieHue 1. 8 cT. 2 yka3aHHOTO (enepaibHOro
3aKOHa co3/aj]l 0co00 OXpaHsIeMYI0 MPHUPOAHYIO TEPPUTOPUI0 MECTHOTO
3Ha4YeHUs1 pecypcHbil peszepBaT (Opkitm Cup) «Mapxa» Ha 3eMEIbHBIX
ydacTKaX, HaxXOISIIUXCSl B TOM ducie B (eaepaibHON COOCTBEHHOCTH.

B cootBerctBum ¢ 4. 1 cr. 8 JlecHoro koaekca Poccuiickori denepamnmu
JIECHbIE YYacCTKU B COCTaBE 3e€MeJlb JIECHOTO (pOHJa HaXoAsTCs B (eaepanbHON
COOCTBEHHOCTH.

Kak ycraHoBun cya mnepBOMl MHCTaHUMHM M CIEAyeT W3 MaTepuaioB
aJIMUHUCTPATUBHOTO JIe€Ja, 3€MJIM JIeCHOTO (OHAA, HA KOTOPBIX PalOHHBIM
CoBeToM JemyTaroB MyHUUUIAIBHOTO paiioHa «HioopOuHCKu  paiioH»
Pecny6niuku Caxa (SIkyTus) opraHu3oBaH pecypcHblil pesepat (Dpkaaiiu Cup)
«Mapxay, coctaBisitor 0osnee 94 MpOLEHTOB TEPPUTOPUHU JAHHOTO PECYPCHOIO
pe3epBara, rocyJapCTBEHHbIM KaJacTPOBBIM YYET OCYIIECTBJIEH B OTHOLICHUU
53 3eMeNbHBIX YYacTKOB, HaxXOJSAIIUXCS B TPaHULAX PECYPCHOrO pe3epBara,
obmert mmomansto 1 197 TekTapoB, W3 KOTOPHIX B COOCTBEHHOCTH
MYHUIIUIIAJIBHOTO OOpa30BaHMsl HAXOJATCS TOJIBKO JBa 3€MENbHBIX YydacTKa
oO1ielt ionanpio 53 rexTapa.

[Ipu u31M0XKEHHBIX OOCTOATENBCTBAX, PYKOBOACTBYSACH INPUBEICHHBIMU
Hopmamu DegepanpbHoro 3akoHa «00 0c000 OXpaHsAEMbIX MPUPOIHBIX
tepputopusix» u JlecHoro komekca Poccuiickon ®Denepanuu, cya IepBOU
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WHCTAaHIIMW TpUIIE] K TPaBOMEPHOMY BBIBOJY O NMPHU3HAHUU OCIAPUBAEMOIO
pemienusi  paiionHoro CoBeTa  JIellyTaTOB  MYHUIMIIAJILHOTO  paiioHa
«HiopOunckuii  pavion» Pecny6nukm Caxa (SkyTus) HeaeHCTBYIOITUM
MOJIHOCTBIO CO JHS BCTYIUICHUS PELICHUS CyJa B 3aKOHHYIO CHILY.

Kpome 3TOrO, cyn epBoOr WHCTaHIUH, YIOBJIETBOPSIS
aJIMUHUCTPATUBHBIN UCK MPOKYpOpa, IPaBUILHO PYKOBOACTBOBAJCS 4. 3 cT. 16
3akona Pecnybonmuku Caxa (Sxytusa) «O06 oco0o oxpaHsSeMbIX MHPUPOTHBIX
teppuropusix Pecryommku Caxa (SIkytws)» u m. 2.5.2 Ilopsinka oOpa3oBaHus,
npeoOpa3oBaHusl U YIPa3gHEHUs] 0CO00 OXpaHsAEMbIX MPUPOIAHBIX TEPPUTOPHIA
Pecnnyoiiukun  Caxa  (SIKyThs) MECTHOTO  3HAQYEHMs, YTBEPXKIACHHOTO
nocTtaHoBieHHEeM MpaBuTenbecTBa Pecnyonuku Caxa (Skytusi) ot 29 nexaOps
2012 1. Ne 613.

Yacteto 3 cr. 16 nHaszBanHoro 3akoHa PecmyOmuku Caxa (Sxytus)
YCTaHOBJIEHO, YTO KOHKPETHbIE OCOOEHHOCTH, 30HUPOBAHUE U PEXKUM KaXKJIOTO
PECYpPCHOTO pe3epBaTa ONPEHEISIIOTCS TOJO0XKEHHEM 00 3TOM pPeCcypCcHOM
pesepBaTe, YTBEP)KIA€MbIM OpPraHOM HCIIOJHUTENBbHON BiacTu PecnyOnuku
Caxa (SkyTusi), ynmodTHOMOYEHHBIM B 00J1aCTH OXPaHbl OKPYXAIOLIEH Cpeibl.

IIynkrom 2.5.2 HazBanHoro [lopsaka npeaycMOTpeHO, 4TO I NPUHATHUS
pemieHust 00 0Opa3oBaHMM OCO0O OXpaHSAEMbIX NPUPOAHBIX TEPPUTOPUI
MECTHOTO 3HAU€HHUs HEOOXOJUMO COTJIaCOBAHUE 3€MENbHOTO, a TaK¥Ke JIECHOTO
ydacTKa ¢ 3eMJIENOJIb30BaTeIAMH (OXOTIOIB30BATENH, JIECOMOIb30BATENN U TAK
nanee), 3auHTEPECOBAHHBIMA MMHHUCTEPCTBAMM M BEIOMCTBAMH, HHTEPECHI
KOTOPBIX MOT'YT OBITh 3aTPOHYTHI, B TOM YHUCJE C TOCYAApPCTBEHHBIM KOMUTETOM
Pecniy6iiuku Caxa (SIkyTust) o reoJior 1 HeJIPOI0Ib30BaHHUIO.

BMmecre ¢ Tem, B HapylieHue MpUBEICHHBIX HOpM I[lonoxeHune o
pecypcHoMm pesepBare (Opkadiim Cup) MecTHoro 3HaueHus «Mapxa» B
Hiop6unckom paiione Pecrybnuku Caxa (SIKyTHsi) MUHHUCTEPCTBOM OXPaHBI
npupoasl  PecnyOnmuku  Caxa  (Skytusi) He ObUIO  YTBEpXKACHO, a
rocynapcTBeHHbIM komuteroM PecnyOnumku Caxa (SkyTus) mo reosoruu u
HEJPOI0JIb30BAHUIO HE OBLIO COMIACOBAHO.

B 9TOil CBSI3M  AAMUHUCTPATUBHOE HCKOBOE 3asBICHUE  ObLIO
YAOBJIETBOPEHO OOOCHOBAHHO.

Onpeoenenue Ne 74-AI11'17-16

CYAEBHAA KOJUJIEI'UA
1O JEJJAM BOEHHOCJIY KAIIUX

Ilo aomunucmpamuenvim oenam

46. OOCTOATEJBCTBA, YCTAHOBJIEHHbIe BCTYNHBIIMM B 3aKOHHYHO
CIJIy PpelieHHMeM CyJa [0 paHee PacCMOTPEHHOMY HM ey, He
JOKA3bIBAIOTCH BHOBb M He NMOMJIEKAT OCHAPUBAHUIO NMPH PACCMOTPEHHUH
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CyJI0OM JPYroro afMUHUCTPATHUBHOIO [1eJ1a, B KOTOPOM Y4YacTBYIOT JIHIA, B
OTHOIIEHUHN KOTOPHIX YCTAHOBJIEHBI 3TH 00CTOSATEIbCTBA.

Pemennem HOBOpPOCCHICKOrO TapHU30HHOIO BOEHHOrO CyJaa OT
20 ¢eBpans 2017 1. yAOBIETBOPEHO aIMUHHCTPATHBHOE HCKOBOE 3asBICHUE
(manee — 3asBineHue) C., B KOTOPOM OH IPOCHJ MPHU3HATH HE3aKOHHBIMH
JNCUCTBUSL  HAayalbHMKA  TEPPUTOPUATBHOTO  OTHEJCHHS  (perepaibHOro
rOCyJapCTBEHHOr0  Ka3eHHOro  yupexzaeHuss  «lOxHoe  perruoHajgbHOE
yIpaBieHUE KUIUIIHOTO obecrieueHusn» MuHuctepcTBa 000ponsl Poccuiickoit
Oepneparun (nanee — OI'KY «tOrpernoHxuiibe»), CBS3aHHBIE C OTKa30M B
BBIJIEJICHUH €MY U YWIEHAaM €r0 CEMbH JKUJIUILHON cyOcuIuu.

Ha  navanpHuka  @OI'KY  «IOrpervonxuiibe» W HadaJlbHUKA
tepputopuasibHoro otaeneHus PI'KY «HOrpernonxkunbsey» cyaoM BO3JI0KEHA
O0s3aHHOCTh 10O OTMEHE MPHUHATOro HayalnbHUKOM oTaeneHuss OI'KY
«¥Orpernonxmibey pemieHus ot 24 HosOps 2016 r. 00 oTKaze B BBIJACICHUU
aIMUHUCTPATUBHOMY HCTI[y M YJ€HAM €ro CEMbHU >KHIIMIIHOW CyOCHAMH U TIO
NPUHATUIO perieHuss o BblaedaeHM C. W WieHaM €ro CeMbH >KHJIMIIHOU
cyocuaum.

AnemmsannoHHbIM — onpenesieHneM  CeBepo-KaBka3ckoro OKpy»KHOTO
BOCHHOTrO cyna ot 7 utoHA 2017 r. pemeHre OTMEHEHO, U IO AENY MPUHSITO
HOBOE penieHue 00 otkase C. B yJOBIETBOPEHUH 3asIBICHHUS.

PaccmotpeB matepuansl fena no kaccaimoHHol skanobe C., CyneOHas
KOJUIETUSL 1O JielaM BOEHHOCHYXKAIUX TMpHUILUIa K BBIBOAY, 4YTO CYIOM
aneJUILIMOHHON MHCTAaHIMU ITPU PACCMOTPEHUH J€JIa TOMYIEHO CYIIECTBEHHOE
HapyILIEHUE HOPM IPOLIECCYATIbHOT0 MPaBa, YTO BBIPA3HUIIOCH B CIIEYIOLIEM.

W3 marepuanoB nena cieayeT, YTO COOOIIEHHEM HadallbHUKA OT/EJICHHUS
OI'KY «Orpernonxmibe» ot 24 wHos6ps 2016 r. C. oTkazaHo B
YIIOBJIETBOPEHUH 3asIBJICHUS, B KOTOPOM OH IPOCHJI 00OECIEUUTh €r0 U YJICHOB
CEMBbH KWIHIIHON CyOCHIneH.

B o0ocHoBaHMe NPUHSTOrO pEHIeHUS HAYaJIbHUK TEPPUTOPUATILHOTO
OTJIEJICHUS] S KWIMIHOTO OpraHa cocliajcsi Ha OTCYTCTBHE B MPOTOKOJIaX
3acelaHnil JKWIMIIHOM KOoMHCCMU BoWckoBor wyactu 40491 3a mepuon c
25 mapta 2003 r. mo 20 oxtsa6ps 2010 r., To ecTb BO BpeMs NPOXOKICHUS
aIMUHUCTPATUBHBIM HMCTIIOM BOCHHOM CIy>KObl B YKa3aHHOW BOMHCKOM 4acTH,
3aMKMCH O €ro MPUHATUM Ha YY€T HYKAAIOUIMXCS B SKHJIBIX MMOMELIEHUSX IS
MOCTOSIHHOTO MPOKUBAHUSI.

Hannoe pemenue C. oCOpMII B Cy1e0HOM MOPSIKE.

[Ipu3HaBass  penieHMe  JKWIMIIHOTO ~ OpraHa  3aKOHHBIM,  CY]
aneJUISIMMOHHON MHCTAHIMU TMMOCYUTAJ, YTO B Marepualiax Jeja OTCYTCTBYIOT
JIOKyMEHTAJIbHBIE CBEJICHUS O MOCTAHOBKE aIMUHUCTPATUBHOTO UCTLA B IIEPUOJ
BOEGHHOM CIIy)kKObl Ha y4eT HYXJAOLIMXCSI B JKWIOM IOMELICHUH,
MPEIOCTABIIIEMOM 10 IOTOBOPY COLMAIBHOTO HalMa.
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IIpu »>TOM, HOpaBWIBHO ONpEAEINB, YTO MPU PACCMOTPEHHUU Jieja
YCTAaHOBJIEHUIO TIOJUIEKAIM OOCTOSATENbCTBA, CBSI3aHHBIE C IPU3HAHUEM
aJIMUHHCTPATUBHOTO HCTLA B IEPUOJ BOEHHOW CIYKObl HYXIAIOIIUMCS B
KUJIOM MOMENIEHUH, NMPEJOCTABISIEMOM I10 IOTOBOPY COLMAIBHOIO HaiiMa, Cya
amneJUIIIMOHHON MHCTAaHIUMU OCTaBUiI 0Oe3 BHHUMAHMS, YTO BCTYNHBIIUM B
3aKOHHYIO CHITy perieHneM HoBOpoccuiicKoro rapHu30HHOTO BOEHHOTO Cya OT
6 uromst 2016 1. yxe ObLIM YCTaHOBJIEHBI OOCTOSITENIBCTBA, B COOTBETCTBHH C
KoTopbiMu C. B MEpUOJA BOEHHOW CIIyKObl NMPU3HAH HYKJAIOIIUMCS B TaKOM
KUJIOM TIOMEIIEHMH M YBOJIEH C BOCHHOW CIyXObl B 3amac B CBS3U C
OpraHU3allMOHHO-IITATHBIMU MEPONPHUATHSAMU C OCTaBJIEHUEM €ro B CIHCKaXxX
JIML, IPU3HAHHBIX HYKJAOIMUMHUCS B )KHJIBIX IIOMELIECHUSAX.

W3 U3105KEHHOTO CIENYET, YTO BCTYNHBIINM B 3aKOHHYIO CHITy PELIEHUEM
Cylla IO paHEEe PacCMOTPEHHOMY aJMUHUCTPATUBHOMY JEJIy YCTaHOBJICHBI
00CTOATENBCTBA, KOTOPBIE SIBJSIOTCS NMPEAMETOM JOKA3bIBAaHUS MO0 HACTOALIEMY
aIMUHUCTPATUBHOMY JIEITY.

DT0 00CTOATENBCTBO UMEET CYIIECTBEHHOE 3HAUEHUE /IS AeTa.

Cormacio 4. 2 cr. 64 KAC P® o0crosiTenscTBa, yCTAaHOBICHHBIE
BCTYIIUBIIMM B 3aKOHHYIO CHJIY PEIIEHUEM CYJa [0 paHee paCCMOTPEHHOMY UM
rPAKJAHCKOMY WJIHM aIMUHHCTPATUBHOMY JI€JTy JINOO MO [Ty, PACCMOTPEHHOMY
paHee apOUTpaXHBIM CYyJOM, HE€ JOKa3bIBAlOTCS BHOBb M HE TNOJJEXKAT
OCMAPUBAHMIO MPU PACCMOTPEHUU CYJIOM JIPYroro aJMUHUCTPATUBHOIO Jena, B
KOTOPOM YYacTBYIOT JIMI[a, B OTHOIIEHUM KOTOPBIX YCTAHOBJIEHBI 3TH
00CTOSITENBCTBA, WJIM JIMIA, OTHOCALIMECS K KaTerOpHH JHI, B OTHOILIECHUU
KOTOPOW yCTaHOBJIEHBI 3TH 00OCTOSTENILCTBA.

[Ipy TakuMxX JaHHBIX YCTAHOBJICHHBIE paHee CYyJIOM OOCTOSATEIbCTBA,
CBsi3aHHble ¢ mpu3HaHueM C. B MepHOJ] BOEHHOM CIIyKObl HY)KIAIOLIUMCS B
YKUJIOM TIOMEILEHNH, NPEJOCTABISIEMBIM IO JIOIOBOPY COLIMAJIILHOIO HaiiMa, He
NOJIJIEXKAIN YCTAHOBJIEHUIO NPU PACCMOTPEHHH JTAHHOIO aJIMHUHUCTPATHBHOIO
JieN1a, 4TO He OBbLJIO YUTEHO CYA0M aneJUIIHUOHHON UHCTaHIIUY.

NHasg ouneHka OKpYXHbIM BOCHHBIM CYJOM TPUBEJCHHBIX BBIIIE
JIOKA3aTelIbCTB HE SBISAECTCS OCHOBAHMEM I HENPUMEHEHHS PEeIICHUs
HoBopoccuiickoro rapHu30HHOTO BOEHHOro cyaa oT 6 urons 2017 r., kotopoe
BCTYIWJIO B 3aKOHHYIO CHJIY M HE OTMEHEHO.

Takum 00pa3om, JaHHOE pELIEHUE TAPHU30HHOIO BOEHHOTO CyJia B CUITY
cT. 84 KAC PO nomnexano OoueHKE HApAAy C APYTMMHU JOKA3aTEIbCTBAMU I10
neny. OgHako CyJ1IoM aneJuIIIMOHHON MHCTAHIIMHU 3TOTO CAEIaHO HE ObLIO.

Ha ocHoBanuu wu3noxenHoro CyneOHas Koleruss 1o  JAejam
BOCHHOCIIY)KalllUX B  CBSI3M C  CYLIECTBEHHBIM  HapyLIEHUEM  HOPM
[IpOLIECCYaIbHOIO IpaBa OTMEHWJIA aneuILHOHHOE omnpenenenne Cesepo-
KaBka3zckoro okpy>kKHOro BOEHHOTo cyna oT 7 utonst 2017 r. u HanmpaBuiia A€o
B TOT K€ CyJl HA HOBOE PACCMOTPEHUE B ANlEJUIALIMOHHOM MOPSJIKE.

Onpeoenenue Ne 205-KI'18-2
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1o zpasxccoanckum oenam

47. BoeHHoc/yxkalMe MOryT ObITh NPHUBJIEYEHbI K MATEPUHAJBLHOI
OTBETCTBEHHOCTH B Te4deHHe Tpex JieT €O AHHA OOHapy:keHusi yuiepoa,
YCTAHOBJIEHHOT'O 110 PUTOBOPY CY/Aa, BCTYNUBIIEMY B 3AKOHHYIO CIJTY.

Pemiennem PocroBckoro-Ha-/[oHy TrapHU30HHOTO BOEHHOIO CyJa OT
17 depans 2017 1., oOCTaBIeHHBIM 0€3 M3MEHEHHUS AaNeUIIIMOHHBIM
onpenenenremM Ceepo-KaBKa3cKkoro OKpy»KHOIO BOEHHOIO cyzaa oT 19 ampens
2017 1., mpencTraBUTEN0 KOMAaHAYIOMIETO BOCTOYHBIM OKpPYrOM BOMCK
HallMOHAJIBHOW TBapJWM OTKa3aHO BBUAY MCTEUYECHHS] TpeX JIET CO JIHS
oOHapy>keHHUs yuiepOa B yAOBJIETBOPEHUU MCKOBOIO 3asBJIEHUS, B KOTOPOM OH
IIPOCHUJI MPUBJIEYb K MMOJHOM MaTE€pUaJIbHOM OTBETCTBEHHOCTU C. M B3BICKATH C
Hero 17530595 py6. B cuer Bo3MemieHHUs ymepOa, 0Opa3oBaBIIETOCS B
pe3yJibTaTe NpUeMa UM U MOCIEAYIOIEN OIIaThl (PaKTUYECKH HE BBITOJIHEHHBIX
HOJIPSIAYUKOM padoT.

PaccMoTpeB MaTepuanbl TpakJaHCKOTO Jeja M0 KacCallMOHHOM »kanobe
IIPEICTABUTENIEH KOMAaHAYIOIEro BOCTOYHBIM OKpYroM BOWCK HallMOHAJIbHOU
reapauu, CyneOHasi KOJJIETHs IO JejlaM BOEHHOCTYXAIlMX Halula CyJaeOHbIe
IIOCTAHOBJICHHUS ITOUIEKAIUMU OTMEHE MO CIEAYIOIUM OCHOBAHUSIM.

N3 matepuanioB nena cienyert, uto B nexadbpe 2013 r. mpoBeneHa peBusms
(MHAHCOBO-XO3SIICTBEHHOM  JIEATETBHOCTH  BOCTOYHOrO  peruoHaJIBHOIO
KOMaH/J0BaHus BHYTpeHHHUX BoMck MB/I Poccun, mpaBonpeeMHMKOM KOTOPOTO
ABIsieTCs BOCTOUHBIM OKpYyr BOWMCK HAIMOHAJIBHOW TIBapauu Poccuiickoi
®enepauuu. AKToM peBu3uu ot 19 gexadpst 2013 r. BbIsiBIEHBI (PaKThl TPUEMKHU
u omiatel pabot no crpoutenbcTBy JIDII-6 kB ot PY-6 kB TII-749 u peMoHnTy
pe3epByapoB s XxpaHeHus wmaszyta pBc-2000 Ha  00mIyr0o cymmy
17 530 595 py06., KOTOpBIE MOAPSITIYNKOM (DAKTUUECKH BHITIOJIHEHBI HE ObLIH.

ITo npuroopy Xab6apoBCKOro rapHU30HHOTO BOGHHOT'O Cy/1a OT 3 HOAOPs
2016 r., BcTynuBIIeMY B 3aKOHHYIO cuiay 15 HosiOps 2016 1., ObIBIImiA
HaYaJIbHUK OTIEJIEHUS KalUTaJIbHOTO CTPOMTENILCTBA ThlIa BocTOUHOrO OKpyra
BHyTpeHHUX Boiick MB/J] Poccu C. mpu3HaH BUHOBHBIM B HEIOOPOCOBECTHOM
OTHOIIIEHWU K HCIIOJIHEHUIO JIOJDKHOCTHBIX OOSI3aHHOCTEH, BBIPA3UBILEMCS B
OpUeMKe U orulate (PakTHUeCKH He BBIMOJIHEHHBIX MOIAPSIIYMKOM padoOT Ha
VKa3aHHYI0 CyMMy, M  OCYXIEH 3a COBEpIICHHE MPECTYIJICHUS,
npeaycMoTpeHHoro 4. 1 ct. 293 VK PO.

8 nexabpst 2016 r. mpencraBUTeNlb KOMaHIyIOIIEro BoCcTOUHBIM OKpYyrom
BOMCK HAllMOHAJIbHOM T'BapAvU CHAJI B OPTraHU3ALMIO TIOYTOBOM CBSI3U UCKOBOE
3asiBlIeHUMEe B cyl O mpuBiedeHur C. K MaTepHaIbHOW OTBETCTBEHHOCTH.
HckoBoe 3asiBjeHHE MOCTYNWIIO B ¢y 22 nexadpst 2016 r.

OTka3biBasi B YJJOBJIETBOPEHUH 3asIBICHHBIX TPeOOBaHUI, CYIbl HCXOIUIN
U3 TOTO, YTO Ha JCHb MOCTYIJICHUS UCKOBOIO 3asBJICHUS B CyJ MPOILLIO Oojee
Tpex JeT co naHA okoH4yaHus 19 pexabps 2013 r. peBusuu (¢GuHAHCOBO-
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XO3MCTBEHHOM JEATEIbHOCTH BOCTOYHOrO pErMOHAIbHOTO KOMAaHAOBAHUS
BHyTpeHHHX Bolick MBJI Poccum, B Xoze koTtopoil ObLT oOHapykeH yuiepo,
YTO YKa3bIBAET HAa MCTECYEHUE CPOKA JABHOCTU IPUBIICUYCHHS K MATEPHUAIBHOU
OTBETCTBEHHOCTH,  yCTaHOBJIeHHOro n. 4 cr. 3  ®egepalbHOro
3akoHa oT 12 mionst 1999 1. Ne 161-03 «O marepuanbHOM OTBETCTBEHHOCTH
BOEHHOCITYKaILIHX.

OpnHako Takoil BBIBOJ CYJOB OCHOBAaH Ha HENPAaBHJIBHOM NPHUMEHEHUHU
HOPM MAaTE€pUaIbHOrO U MPOLECCYATBHOIO ITpaBa.

B cyne ycraHoBieHo, 4TO B XOJ€ peBH3UH (HUHAHCOBO-XO3SIMCTBEHHOMN
NesATEIbHOCTH BOCTOYHOrO pernoHaIbHOIO KOMaHJOBaHUSI BHYTPEHHUX BOMCK
MBJI Poccun ot 19 nexabpst 2013 r. BbIsiBIEH TUlIb (PAKT OmiaThl GakKTUUECKH
HEBBINOJIHEHHBIX MOJIPSAYUKOM paboT, @ HE BAHOBHOE B 3TOM JIUIIO.

HasnauenHoe @ mo  pe3ynbTaTaM  PEBU3UU  AJIMUHUCTPATHUBHOE
paccieloBaHUE TaKXe HE YCTAaHOBWJIO JIUI, BUHOBHBIX B MPUYMHEHUH yiepOa
MPUEMKON U OTUIaTON (PAKTUYECKH HEBBIMOIHEHHBIX padOT, YTO YCMaTPUBAETCS
U3 3aKJIIOYEHHUS, YTBEPKICHHOrO TJIABHOKOMAHIYIOIIMM  BHYTPEHHUMH
Borickamu MBJI Poccuu 8 deBpans 2014 r.

[locne 3TOro ¢ LENpI0 YCTAHOBJIEHUS JIMI, NPUYMHUBIINX YKa3aHHbBIN
MaTepUalbHbIA yHmepO, OpraHamMu MpPEABAPUTENIBHOIO CIEJICTBUS 2 ampeiis
2014 r. 6110 BO30YKICHO YTOJIOBHOE JIEN0, B X0JI¢ KOTOPOTO MPOBEICHA B TOM
Yyucjie ~ OpraHu3alMoHHas  cylaeOHas  JKCIepTH3a 1O OINpPEACNICHUIO
PaBOMEPHOCTU JIEUCTBUI HayaJdbHUKA OT/AENA KalMUTaJIbHOTO CTPOMUTENIbCTBA
ThUIa YIPABJICHUS PETUOHAIBHOIO KoMaHa0BaHus C., CBA3aHHBIX C BHECEHUEM B
rOCYyIapCTBEHHBbI KOHTPAKT IE€HbI, HE COOTBETCTBYIOLIEH YTBEPKICHHOU
IIPOEKTHO-CMETHOM JOKYMEHTAllMW, C YBEJIWYEHUEM LIEHbl Ha BBIIIOJHEHHE
CTPOUTENbHO-MOHTAKHBIX PA0OT U MPUEMOM HEBBIIOJIHEHHBIX padoT.

Ilo pesyinpraraM IpEeABApUTENBHOIO PACCIEAOBAHMS M PACCMOTPEHUS
YrOJIOBHOTO JieJla B CyA€ OBbUIO YCTaHOBJIEHO W OTPaXEHO B IIPUTOBOPE
XabapoBCKOTO TAapHU30HHOTO BOEHHOTO cyaa oT 3 HosiOps 2016 r., 4TO
NpUYMHEHHE TrocynapcTBy yuiepba Ha cymmy 17 530 595 py6. nmpowusonuio
BCJIEZICTBUE HEIO0OPOCOBECTHOTO OTHOIIEHUS K MCIOJHEHUIO JOKHOCTHBIX
o0s3anHocTei C. [IpuroBop BeTynui B 3aKOHHYIO cuity 15 Hos6ps 2016 1.

CnenoBaTenbHO, KOMAaHJIOBAaHUIO CTAJI0 M3BECTHO O HaJIekKalleM
OTBETYHUKE MO UCKY O BO3MeIIeHUH yiepoa ¢ 15 Hosops 2016 1.

OT0  OOCTOSITENBCTBO  SBJSIETCS  IOPUAMYECKH  3HAYUMBIM IS
JTAHHOTO JIeNa.

B cootBercTBUM C 1. 4 cT. 3 @enepanbHOro 3akoHa ot 12 urons 1999 r.
Ne 161-®3 «O marepuaabHOW OTBETCTBEHHOCTH BOEHHOCIHYXAIUX» (anee —
3aKOH O MaTEpHUAIbHON OTBETCTBEHHOCTH BOEHHOCITYKAIIMX) BOEHHOCITYXKAII1E
MOTYT OBITh MPUBJICYECHBI K MAaTEPHATIbHON OTBETCTBEHHOCTH B COOTBETCTBUU C
HACTOALIMM (eiepalbHbIM 3aKOHOM B TEUEHHUE TPEeX JIET CO JHS OOHApYKEHUS

yuiepoa.
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Kpome Toro, B coorBerctBuu ¢ m. 1 c¢r. 3 mw n. 1 cr. 7 3akoHa o0
MaTepUaIbHOW OTBETCTBEHHOCTH BOEHHOCIYXAIIMX BOCHHOCIY)KAIIUE HECYT
MaTepUaIbHYI0 OTBETCTBEHHOCTh TOJBKO 3a NPUYMHEHHBIM 1O HX BHHE
peanbHbId ymiepOd, a mnpu OOHapy>KeHHH yuiepda KomaHAup (HaYaJIbHUK)
BOMHCKOW YacTH 00si3aH HA3HAYWTH AJMUHUCTPATHBHOE PACCICAOBAHHUE IS
YCTaHOBJICHUSI IPUYMH ylIepOa, €ro pa3Mepa U BAHOBHBIX JIUII.

ConepxaHre Ha3BaHHBIX HOPM 3aKOHA B UX B3aMMOCBS3U YKa3bIBaeT Ha
TO, 4TO (paKkTHYECKOE BpeMsi OOHAPYKEHUS yliepda — B OTCYTCTBUE JaHHBIX O
JUle, €ro MNPUYUHHUBIIEM, M €ro BHUHOBHOCTU B COJESIHHOM — MOXKET HE
COBIAJIaTh C JHEM, KOTJla KOMaHAup (Ha4aJbHUK) BOMHCKON YacTH MOJIYYUT
peargbHyI0 BO3MOXKHOCTH MPEIBSBUTh TPeOOBaHHE O BO3MEIECHUU yiiepba, B
TOM 4HCIIe B CyJeOHOM TMOpSJIKE, W, KaK CJEJICTBHE, HE COBIAJATh C JHEM
oOHapykeHus yiiepba, ¢ KOTOPOTO CIEAYyeT HCYHUCISITh TPEXJETHUH CPOK
MIPUBJICYEHUS] BOEHHOCTYKAILIETO K MATEPUAIbHOM OTBETCTBEHHOCTH.

O ToMm, yTO MHEM OOHapyKeHHs yiiepOa ciefayeT CUUTaTh JEeHb, KOrja
KOMaHAUPY BOMHCKOM YacTH, 2 B COOTBETCTBYIOIIUX CIIy4YasX BBIIIECTOSIIIUM B
MOpSAKE TOJAYMHEHHOCTH OpraHaM BOEHHOTO YIPABJICHUS U BOUHCKUM
JIOJDKHOCTHBIM JIMI[AaM CTaJI0 M3BECTHO O HAJWYUU MaTepUabHOTO YyIepoa,
MPUYMHEHHOTO KOHKPETHBIM BOEHHOCIYKalllUM, pa3bsicHeHO B 1. 34
nocraHoBieHus Ilnenyma BepxoBnoro Cyna Poccuiickonn ®enepanuu OT
29 mas 2014 r. Ne 8 «O mpakTuke NpUMEHEHHUsl CyJaMHu 3aKOHOJATENIbCTBA O
BOMHCKOM 00sI3aHHOCTH, BOGHHOM CJTy0€ M CTaTyCe BOCHHOCTYKAIIINX).

Takum oOpa3om, TEYEHHE TPEXJETHEr0 CpoKa €O AHS OOHapyKEHUs
yiepOa cieayeT UCUUCIATh HE TOJIBKO CO JHS, Korja KOMaHIup (Ha4aJIbHHK)
BOMHCKOW 4YacTW y3HaN O (akTe MNpUYMHEHHS ymepda, HO W CO JIHA
YCTaHOBJICHHUSI JIUIIA, TPUUYUHUBIIETO TaKOU y1iepo.

B cBs3uM ¢ M3N0KEHHBIM KOMAHAYIOMMKA BOCTOYHBIM OKPYroM BOWCK
HAIlMOHAIBHOW TBApJIWW TMPABOMEPHO IMMOCYHUTANI, UYTO JHEM OOHApYKEHUS
yimepba siBisercs 15 wosiops 2016 1., mata BCTYIUICHHS B 3aKOHHYIO CHITY
MIPUTOBOpPA, B COOTBETCTBUU C KOTOPBIM HemoOpocoBecTHOe oTHouieHue C.
K UCTIOJIHEHUIO  JOJDKHOCTHBIX  OOSI3aHHOCTEH  TMOBJICKJIO  MPUYHMHEHHE
rocyaapctBy yiiepoa Ha cymmy 17 530 595 py6. Beioa cynoB 06 oOpatHOM Ha
3aKOHE HE OCHOBAH.

He ocHoBaH Ha 3akOoHE W BBIBOJ B CYACOHBIX IOCTAaHOBJIEHUSX OO0
oOpallleHun KOMaHAyromero BoCTOYHBIM OKpYroM BOWMCK HallMOHAJIBHOM
rBapAuud B CyJ B JIeHb NOCTYIUICHHS TyJa HCKOBOTO 3asiBIICHUS, TO €CThb
22 nexabps 2016 1.

B cootBerctBuu ¢ 4. 1 cT. 108 I'TIK P® npoueccyaibHoe aeicTBUE, IS
COBEPIIIEHUS KOTOPOTO YCTAaHOBJICH TPOIIECCYATbHBIM CPOK, MOXET OBIThH
COBEPIICHO JI0 JIBA/IIATH YETHIPEX YaCOB MOCJIEIHETO JHS CPOKA; B Cydae, ecliv
*Kano0a, MOKYMEHThl WM JCHEKHbIE CYMMBbI OBLIM CHAaHBl B OPraHU3aIUIO
MOYTOBOM CBSA3U JI0 ABAUATH YETHIPEX YACOB MOCIEIHETO JAHS CPOKa, CPOK HE
CUMTAETCSI MPOMYILEHHBIM.
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CorylacHO mTEMIENIO Ha IPUIOKEHHOM K MCKOBOMY 3asBJICHHUIO
KOHBEPTY MCKOBOE€ 3asBieHue o mnpusiedeHun C. K MaTrepuagbHOU
OTBETCTBEHHOCTH OBUIO CAAaHO B OpraHM3alMI0 IMOYTOBOM CBSI3U & neKadps
2016 .

CrnenoBaTenbHO, NOJAaYy KOMAaHAYIOIIUM BOCTOYHBIM OKpYyroM BOWCK
HAalMOHAJIBHOW TBapAUM HCKOBOI'O 3asBJICHUS B CyJ CIEAYeT HCUYUCIATH
C YKa3aHHOM JaThl.

ITockosbKy KOMaHAyHOIMK BOCTOYHBIM OKPYroM BOWCK HAallMOHAIBHOU
rBapauu ooparuics B cya 8 nekabps 2016 r., To ecTb MEHEe 4YeM depe3 MecsIl
IIOCJIE BCTYIUIEHHs NPUIOBOpPA B 3aKOHHYKO CHJIy, YCTAaHOBJIEHHBIM 1. 4 CT. 3
3aKkoHa 0 MaTepUaIbHOW OTBETCTBEHHOCTH BOEHHOCIYKAIIUX TPEXJIETHUNA CPOK
IIPUBJICYECHHs] BOCHHOCIYKAIUX K MaTEPUaIbHON OTBETCTBEHHOCTH IPOILYILIEH
HE ObLIL

Hapymenue cyaoM HOpPM MaTepUalbHOIO M IIPOLIECCYAIIBHOIO IIpaBa
IIPUBEJI0O K TOMY, 4YTO OCTAJIACh HEBBIICHEHHBIMHM IOPUIMYECKU 3HAUYUMBIC
OOCTOATENbCTBA, CBA3AHHBIE C HAJIMYUEM MPEAYCMOTPEHHBIX 3aKOHOM
OCHOBAHUU JIJIS1 IPUBJICYEHNS] OTBETYMKA K MATEPHUATIbHON OTBETCTBEHHOCTH.

Ha ocHoBanuu wu3noxkeHHoro CyneOHas KoJUIerHss 10 JejaM
BOCHHOCIIY)KalllUX CyA€OHbIE IOCTAHOBJIEHUS 10 HCKOBOMY 3asBJICHUIO
KOMaHAYIMEro BoOCTOYHBIM  OKpyroM BOMCK HAIlMOHAJIBHOM  TBapauH
Poccniickont ®@eaepanuu 0 IPUBICYEHNHA K MATEPUAIIBHOW OTBETCTBEHHOCTH C.
B CBS3M C CYLIECTBEHHBIM HApyIIECHUEM HOPM MAaTE€pUAIBHOIO H
MIPOLIECCYANIBHOTO MpaBa OTMEHWIIA, & JIEJI0 HAIpPaBUJIa HA HOBOE PACCMOTPEHHUE
B PocToBckuii-Ha-/{0Hy rapHU30HHBIN BOCHHBIN CY/.

Onpeoenenue Ne 205-B17-51

1o yzonosenuvim denam

48. Cyabsi, paHee BBICKa3aBIIMI B MPOLECCYAJTbLHOM PpellleHHH 10
3aBepIUICHUS  PACCMOTPEHUS  YIOJIOBHOIO [Jejla  CBOKW  IO3UIHI0
OTHOCHUTEJIHbHO (PAKTHYECKHUX OOCTOSATEJIbCTB H HOPHIHYECKOH OLEHKH
AECTBUHA OCYKACHHBIX, HE MOKeT B [JajJbHEHIIeM Y4YacTBOBaTb B
PAaCCMOTPEHUH ITOIO /1eJ1a 10 CYLIeCTBY.

[To mpuroBopy MOCKOBCKOTO OKPY>KHOTO BOCHHOTO CyJa oT 12 nmexalps
2017 r. rpaxnane A. u K. 3a yyactue B A€ATEIbHOCTA OpraHU3alyn, KOTOPAs B
COOTBETCTBMM C 3aKoHonarenabcTBOM Poccuiickoii denepanuu Ipu3HaHa
TePPOPHUCTHIECKOIL, OCYKIEHBI 110 4. 2 cT. 205° YK P® K nuuienuto cBo6o 6! Ha
10 sieT B uCpaBUTENBHON KOJIOHUHU CTPOTOTO PEXHUMA.

CynebHast koJjIerus MO JeaM BOEHHOCTYXallluX, PacCMOTPEB €0 IO
aneJIIUOHHBIM Kaj100aM OCY>KJIEHHBIX, IPUTOBOP OTMEHWIIA, a JIEJI0 Iepenaja
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Ha HOBOE CyJieOHOE pa3doHpaTenbCTBO B CyJ NEPBOM MHCTAHIIMM B CBSI3U C
CYLIECTBEHHBIM  HApYyLIICHUEM  YrOJIOBHO-TIPOLECCYAJbHOIO  3aKOHa MO
CJIEAYIOIIUM OCHOBAHUSIM.

CormacHo 4. 2 cr. 63 VIIK P® cyaps, NpuHUMaBIIMK Yy4YacTHE B
pPacCMOTPEHUU YIOJIOBHOTO Jiefla B CyJ€ BTOPOM HMHCTAHLMH, HE MOXKET
y4acTBOBaTh B PAaCCMOTPEHHHM 3TOrO0 YIOJOBHOTO J€la B CyA€ NEpBOM
WHCTAaHIMU WM B MOPSJIKE HA/A30pa, & PaBHO B HOBOM PAaCCMOTPEHHH TOTO K€
Jena B Cy/A€ BTOPOM HHCTAHLUMM TOCIIE€ OTMEHBI IPHUTOBOpPA, OMNpPEIEICHUS,
MIOCTAHOBJICHHUS, BBIHECEHHOT'O C €r0 y4aCTHUEM.

Koncrturyumonnsii Cyn Poccuiickoit denepanyn B MOCTAHOBIECHUSX OT
2 uronst 1998 1. Ne 20-I1, ot 23 mapta 1999 1. Ne 5-I1 u B psime onpenencHuii, B
toM ymcie oT 1 Hosiops 2007 r. Ne 799-O-O u 17 urons 2008 r. Ne 733-0-0,
MOAYEPKHYJI, YTO MCXOJs U3 KOHCTHUTYLIHOHHOTO IpaBa KaXJAOro Ha
PacCMOTPEHHE €To JieJia CIPABEITUBBIM U OECIIPUCTPACTHBIM CYAOM ClIeJIaHHBIC
CyIb€il B TPOLIECCYaIbHOM PEHIEHUU 10 3aBEPLICHUS PAaCCMOTPEHUS
YTOJIOBHOTO Ji€Jia BBIBOJIbI OTHOCHUTEIHHO HAIMYUA WJIM OTCYTCTBHUSL COOBITHS
NPECTYIJIEHUSI, BHUHOBHOCTM JMI[Aa B €ro COBEPIICHHH, JOCTATOYHOCTH
cOOpaHHBIX JIOKA3aTeNbCTB, IO HWHBIM BONPOCAaM, KOTOPbIE MOIYT CTaTh
IpeIMETOM  JallbHEWIIero  cyneOHOro  pa3OMpaTenbCTBa, MOTJIM OBl
OMpeIeSICHHbIM 00pa30M CBSI3bIBATh CYABIO MPHU MPUHSITHHU MO STUM BOIPOCaM
COOTBETCTBYIOIIMX PEIICHUM.

B cBs3u ¢ 3TUM Ccynabs, paHee BBICKA3aBIIMI B X0J/i€ MPOU3BOJCTBA IO
YTOJIOBHOMY J€1y CBOE€ MHEHHE IO NpPEeIMETY PacCMOTPEHHUs, HE JOJHKEH
NPUHUMATh Y4YacTHUE B JaJbHEWIIEM IPOU3BOJACTBE MO JIETy B COCTAaBE CyJa
WHOM MHCTAHIIMHU, HE3aBUCUMO OT TOTO, OBLIIO JIM OTMEHEHO CyAeOHOe pelleHue,
BBIHECEHHOE C €r0 Y4YaCcTHEM, UYTO B IIOJIHOM MEpEe OTHOCUTCA U K CIIy4asiMm
y4acTusi CyJIbH B Pa3pelIeHUH BOIPOCOB O BO3BPALIEHHWU YTOJIOBHOTO Jeia
npokypopy B nopsiake ct. 237 YIIK PO®.

Ucxons w3 mpasoBoil no3uuun KonctutynmonHnoro Cyna Poccuiickoi
deneparuu, chopMyJIUPOBAHHOM, B YaCTHOCTH, B OMpeeiIeHUsX oT 14 uroms
2011 r. Ne 1026-O-O, ot 17 wnrons 2014 r. Ne 1611-O, yuactue cyapu B
JanbHEHIIeM MPOU3BOACTBE IO YrOJOBHOMY €Ny IOCIE €ro BO3BPAILCHUS
MPOKYpPOPY MO OCHOBaHMSAM, MpenycMoTpeHHbIM cT. 237 VYIIK P®, moxer
UMETh MECTO, €CJIM TaKoe peIIeHHWE MPUHUMAIOCh MO TEM WJIW WHBIM
UCKIIIOUUTENIFHO TPOLECCyalIbHBIM BOIMpPOCaM, HE KacarolMMCs CYIeCcTBa
paccMaTpuBaeMoro Jejia U He HaXOASIIUMCS B MPSAMON CBSA3HU C MOAJICKAITUMU
OTPAKEHUIO B TMPUTOBOPE WJIM HHOM MTOTOBOM pEIICHHH BBIBOJAMU O
bakTHUeckux 00CTOSATEIHCTBAX JIeja, OIICHKE JOCTOBEPHOCTH U IOCTATOYHOCTH
JIOKA3aTeNIbCTB, KBATM(UKAINY JISTHUSI, HAKA3aHUH OCY>KJIEHHOTO U T.1I.

JlaHHbIE TIOJIOKEHMSI TPU MPOU3BOACTBE IO YrOJOBHOMY JEIy B
otHomeHuu A. u K. co6mroneHs! He ObLTH.

Kak ciexyer u3 MarepuanoB yrojIOBHOTO J€Ja, IEPBOHAYAIBHO OpraHaMu
npeaBaputenbHoro paccienoBanuss A. u K. OOBUHSJIMCH B COBEPIICHUH
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MPECTYILUICHHS, MpeaycMoTpeHHoro 4. 2 cr. 205° VK PO (B penakuuu
®denepanbHoro 3akoHa ot 5 Mas 2014 r. Ne 130-D3).

B xonme cyneOHOro cneAcTBUsS 1O JAHHOMY YrOJIOBHOMY ey
MockoBCKHil OKpYXKHOM BOCHHBIN Cyn ompeneneHueM oT 12 centsops 2017 r.
BO3BpATHJI €r0 MPOKypopy B nopsiake 1. 1 u. 1 cr. 237 VIIK PO, cocnaBmuch B
ONpENENICHUH Ha TO, YTO NOCKOJIbKY HaudaBlmuecs B 2014 r. mpecTynHble
JNEHCTBUSL TOACYJUMBIX COIJIACHO MPEAbSIBICHHOMY OOBHHEHUIO OBLIH
MPECEUYEHbl B IEPUOJ JACUCTBUSA Y. 2 CT. 205° YK P® (B penakiuu
®enepanpHoro 3akoHa ot 6 uronga 2016 r. Ne 375-D3), npegycMmarpuBaronieil
Oojee CTpOroe OCHOBHOE Haka3aHUWE B BHJAE JHUIIEHUS CBOOOABL, TO
KBaIM(pUKALUS OpraHaMmu cieAcTBusi cofesHHoro A. u K. mo yromoBHOMy
3aKOHY B paHee JCHCTBOBABIICH PENAKLHMH SBISETCA MPENATCTBUEM JIS
PacCMOTpPEHHUS J1€1a CYIOM.

CynebHnas xomeruss MOCKOBCKOTO OKPY>KHOT'O BOEHHOI'O CyZia, B COCTaB
KOTOPOH BXOIWJI Cylbsi M., paCCMOTPEB YTOJIOBHOE JEJIO IO aNeIUIAIUOHHBIM
*anob0aM 3amUTHUKOB mojacynuMmblx A. u K. Ha ykazaHHoe omnpeneneHue,
OCTaBHJIA €ro 0€3 U3MEHEHUSI.

Brlpaxkas coriacue ¢ BbIBOJIAaMH CyJla NEPBOM MHCTAHILIMM, CIEIAHHBIMU
OTHOCHUTENBHO IOPUANYECKON OLEHKHU AeCTBUM A. 1 K. 1 BpeMeHu coBepLICHUS
UMHU TPECTYIUIEHHS, TO €CTh IO BOMPOCaM, KOTOPbIE SBIAIOTCS MPEAMETOM
JadbHEUIero CyAeOHOTO pa3OoupaTesibCTBa, CyJl aleJUISIIMOHHON WHCTAHIIMU B
aneusIuoHHOM onpeaeneHun oT 10 oktsOps 2017 r. ykaszani, 94TO «IOCKOJBKY
TocJie BHECCHHMs M3MeHeHnH 6 uromst 2016 r. B cankmuo 4. 2 cr. 205° VK PO
A. u K. npo1oykuiii MpOTUBOIIPABHYIO AEATEIBHOCTD 10 UX 3a/epxKaHus 28 u
29 mapra 2017 r., COOTBETCTBEHHO, TMO3TOMY KBaNMM(UKAIIUA WX JICHCTBUM
OIDKHA GBITH B pefakiun 4. 2 cr. 205° YK P®, neiicTBOBaBIIeH Ha MOMEHT HX
3a/IepKaHUSD).

ITocne mMOBTOPHOTO MOCTYIUIEHHS B CyJ YTOJIOBHOIO JieJla B OTHOLUEHUH
A. mw K, mo xotopomy WuX JEWCTBUS OpraHamMu CIEJCTBUA OBLIU
KBaJIU(DUITIPOBAHBI TI0 4. 2 CT. 205° YK PO (B penakiuu denepaibHOTO 3aKOHA
ot 6 uronst 2016 r. Ne 375-®3), cynps M. npuHsT y4acTUE B €r0 pacCMOTPEHHUH
M0 CYUIECTBY B COCTaBe CyJia IEPBOM MHCTAHIIMH.

[To mpuroBopy MOCKOBCKOTO OKPYKHOTO BOEHHOTO cyjaa oT 12 nekabps
2017 r. A. u K. ocyxzensi o 4. 2 ct. 205° YK P® B ykasannoii penakiun. Ipu
TOM CYyJ YCTaHOBWJ, 4TO mpectynHble nerctBus A. u K. ObulM OKOHYEHBI
28 mapra 2017 T., TO ecTh Bo Bpemst aeiictBus 4. 2 cr. 205° YK PO B penakuuu
®denepanbHoro 3akoHa ot 6 uwoas 2016 r. Ne 375-®3, neiicTBoBaBIIe Ha
MOMEHT 3aJIep>KaHusl OCYK/ICHHBIX.

Takum oOpazom, B HapymeHnue 4. 2 cr. 63 VIIK PO B ee
KOHCTUTYILIMOHHO-IIPABOBOM ~ CMBICJIE Cyabs M., paHee BbICKa3aBUIMiI B
IIPOLIECCYATbHOM PELIEHUN 10 3aBEPLIEHUSI PACCMOTPEHHMS YTOJIOBHOIO JI€Na B
orHomennu A. u K. CBOIO TO3UIMIO OTHOCUTEIHHO (PAKTUUECKUX
00CTOATENIBCTB U IOPUINYECKOMN OIIEHKH JIEUCTBUM OCYKICHHBIX, B JaIbHEHIIIEM
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y4acTBOB&JI B PACCMOTPEHUM OTOr0 Jejla IO CYIIECTBY, 3aBEPIIUBIIEMCS
IIOCTaHOBJIEHUEM OOBMHUTEIBHOIO IIPUTOBOPA.

IIpu Takux AaHHBIX HpuUroBop B orTHomeHMu A. u K. He Mor ObITh
npu3HaH 3aKOHHBIM, OOOCHOBAaHHBIM, B CBSI3U C 4YE€M MPUTOBOP MOCKOBCKOTO
OKpPY>KHOTO BOEHHOro cyaa B oTHomeHUH A. u K. Obul OTMEHEH, yroioBHOE
JIeJI0 TepelaHO Ha HOBOE CyJleOHOe pa3OMpaTesIbCTBO B TOT XKe CyJA CO CTaAUU
cyaeOHoro pa3dupareiabcTBa B MTHOM COCTaBE Cy/a.

Ane]l]l}ZI/;MOHHOQ onpedeﬂeﬂue

Ne 201-A11V18-5

JAUCIHHUIIVIMHAPHAS KOJJIETI'UA

49. PemieHUe 0 HAJI0KEHUU HA CYAbI0 TUCHUILUIMHAPHOTO B3bICKAHHS
He MOKeT ObITh MPUHATO M0 UCTEYEHUH IIeCTH MECSEB CO THS BbISBJIEHUSI
AUCHUIIMHAPHOIO MPOCTYNKA, 32 HCKJIKYEeHHeM TMepuoJAa BpeMeHHOi
HETPYA0CIOCOOHOCTH, HAXOK/IEHHUSI €ro B OTIyCKe M BpeMeHH NMPOoBeleHUs:
Cayke0HOW NpPOBEPKH, W MO HCTEYEHUHM JABYX JIeT €O JHS COBepLIeHUsi
TUCHUNIMHAPHOTO MPOCTYNKA.

[Ipeacenarens BepxoBHOTO cyna pecnyonuku 3 okTsiops 2017 .
oOpaTwicsi B KBaTU(UKAIIMOHHYIO KOJUIETUIO CyJeH C TMpeACTaBICHUEM O
MPUBJICUCHUH K JUCIUIUIMHAPHONW OTBETCTBEHHOCTH B BHJIE JOCPOYHOTO
MpeKpaileHuss NmoJHoMouui cyapu Il. 3a cyliecTBEeHHbIE HapyILICHUST HOPM
MaTepUaIbHOTO U MPOLIECCYAIbHOTO MpaBa.

OTMeHsAsT pellleHHe KBATM(PUKAUMOHHOM KOJUIETMU CyJed CcyObekTa
Poccuiickoit @enepaunn ot 27 okTa0ps 2017 r. 0 AOCPOUYHOM IpEKpallieHUH
MOJHOMOYMM CyAbM pailoHHOTO cyaa mno xanode II., JlucnumnmuHapHas
kosuieruss BepxoBHoro Cyna Poccuiickoir ®enepanii B CBOEM PELICHHUH
yKazaja cleayrollee.

Cratessmu 118, 120 (u. 1), 121 u 122 Koucturymuu Poccuiickoit
@enepalui M KOHKPETU3HPYIOIIUX HMX MOJOXkeHusx cT. 1, 4, 5, 15 u 16
denepaabHOTO KOHCTUTYIIMOHHOTO 3akoHa oT 31 mekabps 1996 r. Ne 1-OK3
«O cynebnou cucteme Poccuiickoit denepanuny» onpenesieH 0coOblid MpaBoOBOH
CTaTyC CyJbH, TPU3BAHHBIA OOECIEUUTH 3alIUTy MYyOJUYHBIX HWHTEPECOB,
MPEXJIe BCETO HHTEPECOB MPABOCYAMS, 1IEIBI0 KOTOPOTO SBIISICTCS 3alllUTa MPaB
¥ CBOOO/I YeJIOBEKA U TpaK/IaHUHA.

B cuny nm. 1-5 cr. 12 3akona Poccuiickoii ®enepany 0T 26 UIOHA
1992 r. Ne 3132-1 «O craryce cyaeit B Poccuiickoit deneparun» (nanee —
3aKoH 0 cTaTyce Cyjei) 3a COBepIIEHUE TUCUUILITUHAPHOTO MPOCTYIKA, TO €CTh
BUHOBHOTO  JieMicTBUs  (0€31€MCTBUS) TIPU  HCIOJHEHUH  CIIYKEOHBIX
00s13aHHOCTEH JTMOO BO BHECITYKEOHOM JESITEIBHOCTH, B PE3yJIbTaTe Yero ObLIN
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HapYIIEHBI MOJ0XKEHUsI HA3BaHHOTO 3aKOHA M (MJIM) KOJIeKca CYJEHCKON ITHKH,
YTO MOBJIEKJIO YMaJeHUE aBTOpUTETA CyleOHOM BIACTH U NMPUUYMHEHUE yiiepoa
pernyTanuu CylIbHU, Ha CyAbI0O MOXET OBbITh HaJOXKEHO JUCIUIUIMHAPHOE
B3bICKAHUE B BHJIE 3aMEYaHHUs, NPEAYNPEXICHUS, JOCPOUYHOIO MPEKPAILICHUS
ITOJTHOMOYHHU CYJBU.

[Ipy HaMOXKEHUHW JUCUUIUIMHAPHOTO B3BICKAHUS YUUTBIBAIOTCSA XapaKTep
JTUCIHUIUIMHAPHOTO  MPOCTYIKA, OOCTOATENbCTBA W TOCJIENCTBUSA  €T0
COBEpILIEHNUs, (popMa BUHBI, TUYHOCTh CY/IbH, COBEPIIMBIIEIO TUCUUIITMHAPHBIN
IPOCTYIIOK, M CTENEHb HapyIICHUs ACHCTBUSAMH (Oe31eiiCTBHEM) CyIbU TIPaB U
CBOOOJ TpaXk/1aH, PaB U 3aKOHHBIX UHTEPECOB OPTraHU3ALIHIM.

CornacHo 1. 6 cT. 12" 3akona o craTyce cyzeil peleHre 0 HATOKEHUH Ha
CYIbIO0 TUCUUIUIMHAPHOTO B3bICKAHUSI HE MOXKET OBbITh MPUHATO MO UCTEYCHUH
IIECTH MECSALEB CO JHS BBIABICHUS JUCLUUIUIMHAPHOIO IPOCTYIIKA, 32
UCKJIIOYEHHEM MEepHoJa BPEMEHHOW HETPYIOCHOCOOHOCTH, HAXOXICHUS €ro B
OTIIyCKE ¥ BPEMEHHU IPOBEJEHUS CIIy>KEOHOI MPOBEPKH, U MO UCTEUEHUH JIBYX
JIET CO JHS COBEPIICHUS TUCHUIIIIMHAPHOIO MIPOCTYIIKA.

Konnerus ormeruna, 4To B PEHICHHH KBAIU(PUKAIMOHHOW KOJIETUU
Cye  OTCYTCTBYIOT JOCTATOYHBIE JIAHHBIE, CBHUJETEIBCTBYIOIIME O
HEO0OXOMMOCTH JOCPOYHOTO MPEKPALICHUS TOJTHOMOYNH cyabu 1.

B cyneOHOM 3acemaHuu MpeacTaBUTENh KBATHM(PUKAIMOHHON KOJUIETUH
Cyled TMOSICHWI, 4YTO NpPH MPUHATUU PELIEHUS KBANTM(PUKALHMOHHAS KOJUIETHUS
CyJleil He HcclieloBaia U He 00Cy K 1ajia BOIPOC O CPOKaxX MPUBJICUEHUS CYAbH K
JUCUUIIIMHAPHON OTBETCTBEHHOCTH.

Mexnay TeM U3 MNpPEACTaBICHHBIX B JIMCHUIIMHApHYIO KOJIJIETHIO
MaTepUaJIOB yCMaTPHUBAETCS, YTO CPOKH IPUBJICYEHUS K JIUCLMILUIMHAPHOU
OTBETCTBEHHOCTH 3a JOMYILIEHHbIE cynbel 11. HapymeHuss HopM MaTepUaIbHOIO
Y TIPOLECCYAIIBHOTO 3aKOHA MO HEKOTOPBIM YTOJIOBHBIM M TPAXIAAHCKUM JEJIaM
VCTEKIIN.

Tak, Mo yrojsoBHOMy €y B OTHOLIEHHH OCYXAEHHOro T. HCTEKIH aBa
ro/ia co AHS COBEPLIEHUS CYAbEU TUCIMIUIMHAPHOTO MPOCTYIIKA.

[To rpaxaanckuMm genam no ucky K. k 6aHKy o mpu3HaHUU J0roBopa 00
UIIOTEKE HEACUCTBUTENBHBIM, N0 MCKYy X. K . m K. 0 mpusHanum goroBopa
JApeHUs] 3€MEJIbHOTO Y4YacTKa HUYTOXKHOM CHENIKOW, Mo MCKy OaHka K A. o
B3BbICKAHUU 33/I0JDKEHHOCTH 110 KPEIUTHOMY JAOTOBOPY CyAeOHOM KOJUIeruen no
IPKIAHCKUM JIeJlaM BEPXOBHOTO Cyla peCHyOJIMKM BBIHECEHBI YaCTHBIE
OIpeJeNieHHs] B OTHOLIEHUH cybu [1., Komuu KOTOphIX ObLIN HAllpaBJIEHbI B TOM
YHClie ¥ TPeJCeIaTeNo BEpXOBHOTO cyaa pecnyonuku 3 utons 2016 r., 18 uromns
2016 r. u 6 cenTsa6pst 2016 T. COOTBETCTBEHHO JIJIsl CBEJICHUS U IPUHSITHUS MEP.

I[To rpaxnmanckomy pneny no wucky X. k JI. 0 mnpusHanum mnpasa
COOCTBEHHOCTH Ha 3€MEJIbHBIA YYaCTOK KOMNHMS YAaCTHOIO OIpEAESICHUs
CyIeOHON KOJIJIETMH MO TPAXKIAHCKUM JellaM BEPXOBHOTO CyAa PECIyOJIHUKH
14 nexabpst 2016 r. Obula HampaBieHa MpeaceaaTeNio CyJeOHON KOJIJIETUU IO
IPAXKIAHCKUAM JI€JIaM.
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Takum oOpazom, JIuCIUIIIMHAPHON KOJUIETHEH YCTAHOBIICHO, UTO aBTOPY
MpeACTaBICHUs] ObUIO KM3BECTHO O JOMYIIEHHBIX HapyuieHusix cyased II. B
2016 roxy, omHako OH oOpaTwics B KBATM(UKAIMOHHYIO KOJUICTHIO Cyaen
ToNbKO 3 OkTsIOpss 2017 r., TO €CTh MO HMCTEUCHHM IIECTH MECAILEB CO JIHS
BBISIBJIICHUS JUCLHUAIUIMHAPHOIO MPOCTYIKA.

JlucuuiuinHapHasi KOJUIETHsST OTMETHIIA TAKXKE, YTO JONYIIEHHOE CYIbEu
HapylIeHUE TalHbl COBEIIAHUA CYJIEW 0 YrOJIOBHOMY ey B OTHomeHuu [ .;
HECOONIOICHHE CYAbCH CpPOKOB Ha3HA4YeHHs] CyJAeOHOrO 3acelaHusi [0
YTOJIOBHBIM JiesiaM B oTHomeHnH K. m M.; paccMOTpeHue rpaxxJaHCKoro aena
no ucky B. k JI. o mpu3HaHuu 3aBelllaHrs HEACHCTBUTENbHBIM B TeUeHUE OoJee
4YeM IMOJIyTOpa JIET MPaBWIBHO PACLEHEHbl KBaTU(UKAIIMOHHOW KOJIJIETHEH
CyJeH KaK JUCUUILUIMHAPHBIN ITPOCTYIIOK.

OpHako ¢ y4yeToM 3HAUYUTEIBHOIO YMEHbILIEHUS O00beMa (haKTHUUECKUX
OOCTOSITENILCTB,  NMPU3HAHHBIX  KBAIM(DUKAIMOHHOW  KOJUIETHEH  cylei
JUCLUILIMHAPHBIM IIPOCTYIIKOM, C YYE€TOM JaHHbIX O ju4yHocTu II., KoTtOopas
paHee He NMPUBJIEKAIACH K JUCLUIUIMHAPHON OTBETCTBEHHOCTH, IMOJIOKHUTEIBHO
XapakTepU3yeTCsl MPEACENATENEM pAalOHHOIO CyAd, HAIOKEHHOE Ha Hee
JVCHHAIUIMHAPHOE B3BICKAHHUE HENB3SI IPU3HATH COPA3MEPHBIM JOMYIIEHHBIM €10
HapyILIEHUSIM 3aKOHA IPU PACCMOTPEHNH YIOJIOBHBIX U I'PAKIAHCKUX JEII.

Pewenue Ne J[K17-80

PA3BSICHEHHS 11O BOITPOCAM,
BO3HUKAIOIINM B CYAEBHOU INTPAKTUKE

Bonpocwvt npumenenus Kodexkca 06 aomunucmpamusuvix npagoHapyuieHuixX
Poccuiickon Dedepayuu

BOITPOC 1. OO6si3an M cyabsi cyaa oOumieid HOpPUCIUKINUMH,
apOMTpPa’KHbIH CyJ NPU HA3HAYEHUW AJAMHMHHMCTPATHBHOIO0 HAKA3aHUS B
BUJAe KOH(pUCKAUM B TOM cJy4yae, KOrJa oOpyaue COBepIIEHMS WU
npeaMeT aAMUHUCTPATHBHOIO NMPABOHAPYLIEHHUS B 00JIAaCTH TAMOKEHHOI0
aejga SIBJASETCA KYJbTYPHOHl IEHHOCTHIO, B Pe30JIOTHBHON 4YacTH
NOCTAHOBJIEHUS] MO Jedy 00 aJIMUHUCTPATMBHOM TPAaBOHAPYUICHWH,
peleHus 1o ey 0 NpUBJeYeHUH K A/IMMHUCTPATUBHON OTBETCTBEHHOCTH
yKa3aTb Ha TO, 4YTO OOpalleHHe COOTBETCTBYKIIEr0 HMYIEeCTBA
NpOM3BOANTCH B coOcTBeHHOCTh Poccmiickoii ®Pegepanum wid B
co0cTBeHHOCTH cy0ObekTa Poccniickoii @enepanun?

OTBET. B ciyyae HapymeHuss pOCCHMCKMMHU U MHOCTPAHHBIMH JIMLIAMU
npaBui BbiBO3a U3 Poccuiickorn denepanuyu U BBO3a Ha €€ TEPPUTOPHUIO
KyJbTYPHBIX ILIEHHOCTEH B OTHOUICHUM TAaKHUX JHUL BO3MOXHO IPHUMECHECHHE
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PEAyCMOTPEHHOT0 caHKIusMu ctaTelt 11, 16 KoAIl PO («AamMuHuCcTpaTUBHBIC
paBOHApyIIeHUs B 00JacTU TaMokeHHoro jaena (HapyiieHuss Tamo>K€HHBIX
paBui)») aIMUHUCTPATUBHOTO HAKa3aHUsS B BUJIE KOH(PUCKAIMKU KYJIbTYpPHBIX
LEHHOCTE Kak OpyAusl COBEpLIECHUs JUO0 NpeaMera agMUHUCTPATHBHOIO
IpaBOHAPYIICHHUS.

B cuny 4. 1 c1. 3.7 KoAIl PO xonduckaueit opyausi COBEpIICHUS WU
peaMeTa aAMUHUCTPATUBHOTO MPABOHAPYIICHUS SBIISETCS NPUHYIUTEIBHOE
0e3Bo3Mme3qHOEe  oOpameHue B (eaepalibHyl0 COOCTBEHHOCTh WM B
coOCTBEHHOCTh cyObekTa Poccuiickoit ®exnepaliii HE U3BATHIX W3 000pOTa
Belel. Konguckaus Ha3HayaeTcs: CyIibei.

N3 ykazanHoit Hopmbl KOAIl P® crnegyer, yTto mnpu Ha3HAYECHUH
aJIMUHHCTPATUBHOIO HAaKa3aHUs B BUJE KOH(PUCKALUU OPYIUs COBEPILICHUS WU
IpeaIMeTa aJMUHUCTPATUBHOIO IIPAaBOHAPYLIEHUS CylIbsl B IOCTAHOBICHUU IO
neiny o0 aJIMUHUCTPAaTUBHOM IPABOHAPYIIECHUH, apOUTPAKHBIN CyIl MO JEIy O
IPUBJICYCHUH K aJIMUHHUCTPATUBHOM OTBETCTBEHHOCTH JOJDKHBI Pa3pEIINTh
BOIIPOC O TOM, B coOcTBeHHOCTh Poccuiickoit deneparuu 1mbo0 B
coOCTBEHHOCTh  cyObekTa Poccuiickoit ®enepaumu Oyaer oOpaileHa
KOH(HCKyemas Bellb.

[Tonoxenue 4. 1 cr. 3.7 KoAlIl P® pacnpocTpansercs U Ha Opyaus
COBEpIIECHUS WM  MNPEAMEThl  aJIMHHHCTPATUBHOIO  MPABOHAPYILICHHUS,
SBJIAIOIINECS KYJIbTYPHBIMU LIEHHOCTSMHM, MOJ KOTOPHIMH MOHUMAIOTCS, B TOM
YuCl€ TPOU3BEIAEHUS KYyJIbTypbl M HCKYCCTBa, PpE3yJIbTaTbl HAYYHBIX
UCCJIEIOBAHUM KYJIbTYpPHOU AESATENBHOCTH, UMEIOIIUE HCTOPUKO-KYJIBTYPHYIO
3HAYMMOCTb NPEIMETHl M YHHUKAJIbHBIE B HCTOPUKO-KYJIBTYPHOM OTHOIIECHHUH
o0wekThl (cT. 3 OcHoB 3akoHOmarenscTBa Poccuiickoit deneparuu o KyabType,
yrBepkieHHbIX BepxoBubiMm CoBetom Poccuiickoii ®enepanuu 9 okTAOps
1992 r. Ne 3612-1).

IIpaBoBOE perylnMpoBaHHe, B YaCTHOCTH TOPSAKA PACIOPSHKEHUS
HallMOHAJIbHBIM KYJIBTYPHBIM HOCTOsSIHMEM Poccuiickon denepannu, a Takxke
BBIBO3a UM BBO3a KYJbTYPHBIX IIEHHOCTE OTHOCUTCA K TOJHOMOYHUAM
dbenepaabHbIX OPraHOB TOCYJAPCTBEHHOM BJIACTU B 00JacTH KyJbTyphsl (cT. 37
OCHOB 3aKOHOJATENbCTBA O KYJIbTYpE).

Cormacio n. 2 cr. 37 («MctpeboBaHue KyJIbTYpHBIX LIEHHOCTEH W3
HE3aKOHHOTO BJIAQJCHHS W Iepefada KyJIbTYpPHBIX LIEHHOCTEH, OOpalleHHBIX B
coOCTBEHHOCTh rocyaapcTBa») 3akoHa Poccuiickoit deaeparuu ot 15 anpens
1993 1. Ne 4804-1 «O BbIBO3€ M BBO3€ KYJIBTYpPHBIX LIEHHOCTEW» (B peaakuuu
®enepanpHoro 3akoHa oT 28 gmekabps 2017 1. Ne 435-03) kynbTypHBIC
LEHHOCTH, B TOM YHCJI€ PETUTHO3HOTO Ha3HAYeHUs, OOpalleHHbIE B CyAeOHOM
nopsiJike B COOCTBEHHOCTh IOCYJapCTBa, MOJJIEKAT Nepeaye YIOTHOMOYSHHBIM
OpraHoM B  TOCYJApCTBEHHbIE WM  MYHHULMIAIBHBIE  OpPraHU3ALNH,
OCYLIECTBJISIIOIME IIOCTOSHHOE XpPaHEHHWE KYyJIbTYPHBIX LEHHOCTEH, WU
penuruosHele  opranmsamuu  Poccuiickon — ®depepanuu B MOpPAIKE,
YTBEPKIAECHHOM YIIOJIHOMOUYEHHBIM OPTaHOM.
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B cootBerctBuu ¢ 4. 1.1 cr. 32.4 KoAIl P® mnocraHoBieHUE CyAbU O
KOH(HCKAlMK BEIM, SBUBIICHCS OpYJIMEM COBEPIICHUS WJIA MPEAMETOM
aIMUHUCTPATUBHOTO TMpPABOHAPYIIEHUS B 00JIACTH TaMOXXEHHOro Jena,
OTBETCTBEHHOCTh 3a KOTOpPOE€ MpeaycMOTpeHa IJ. 16 yKa3aHHOro KOJEKca,
UCIIOJHSETCS TaMOXEHHBIM OpPraHOM, OCYIIECTBUBIIMM HU3bSITUE YKa3aHHOU
BEIIM, IyTEM €€ TMepeaaud opraHy (opraHu3alnuu), YIOIHOMOYEHHOMY
(ymomnomoueHHoit)  IlpaButensctBoM  Poccuiickoit ~ ®enmepauuu  Ha
pacnopspKeHHe ToBapamu, OOpalieHHBIMH B (henepaibHyl0 COOCTBEHHOCTH, B
nopsiake, ycraHoBiieHHOM [IpaButensctBoM Poccuiickoit denepannu.

Ncxons U3 yka3HbIX HOPM 3aKOHOB MPHU HA3HAYCHUHU aIMUHUCTPATUBHOTO
HaKa3aHUs B BUJIEe KOHPHUCKAIIMKA B TOM CJIy4yae, KOrja OpyAue COBEPILICHUS HIIN
peIMET aIMUHUCTPATUBHOTO MPABOHAPYIICHUS B 00JIACTU TaMOXKEHHOTO Jieja
SBJISICTCSI KYJbTYPHOM II€HHOCTBIO, CYNlbs MO Jedy 00 aIMUHUCTPATHBHOM
IpaBOHAPYIICHUH, AapOUTpPaXHBIA CyAd TO JIeTy O TMPHUBICYCHUH K
aAMUHUACTPATUBHON OTBETCTBEHHOCTH JOJKHBI B PE30JIOTUBHOM 4YacTu
MOCTAHOBJICHUSI, pEIICHUs yKa3aTh Ha OOpalleHue COOTBETCTBYIOIIETO
UMyIIecTBa B cOOCTBEHHOCTh Poccuiickoii denepanuu.

B cnaydae oOTCyTCTBHUSI B TIOCTAHOBJEHUM CYAbM O Ha3HAYCHUU
aMUHUCTPATUBHOTO HaKa3aHUs, PEIICHUU apOUTPAXKHOTO CyJla O MPUBJICYCHUHN
K aJIMUHUCTPATUBHONW OTBETCTBEHHOCTU TAKOTO yKa3aHUs OPraH, JOJLKHOCTHOE
JIU1I0, MPUBOJISIINE YKa3aHHOE TTOCTAHOBJICHHE B UCIIOJIHEHUE, a TAKXKe JIUIIO, B
OTHOIIIEHUU KOTOPOTO OHO OBLIO BEIHECEHO, BIIpaBe Ha OCHOBaHMU 4. 3 cT. 31.4
KoAIl PO, cr. 179 AIIK P® oOpaTutbcsi K Cylbe, B apOUTPaKHBIA CYI,
BBIHECIIINE YKA3aHHbIE TOCTAHOBJIICHUE, PEIIEHUE C 3aBJICHUEM O Pa3bsICHEHUH
crioco0a 1 MopsiJIKa €ro UCTIOTHEHUS, C 3asBJICHUEM O Pa3bSICHEHUH PEIICHUS.

BOITPOC 2. Bupage Jin npejacenaresib, €ro 3aMecTHTEb JU00 CyAbs
BbILIECTOSIIIET0 Cy/Aa MpPH PacCMOTPeHUHM xkajo0bl (mporecTra) Ha
NMOCTAHOBJIEHHE 1O Jedy 00 AaJIMUHUCTPATHBHOM TPABOHAPYIIEHHWH,
BbIHECEHHO€ MHPOBBIM CyJbeil, OTMEHHMTb TaKoe IMOCTAHOBJIEHHE,
HANPABUB /1eJI0 00 AJMMHHCTPATUBHOM IIPABOHAPYLIEHUMH HA HOBOE
paccMoTpeHne MUPOBOMY Cy/be IPYroro cyaedHoro yuacrxka?

OTBET. Ilo oOmemMy mnpaBuwiy, OpeaycMoTpeHHomy 4. 1 cr. 29.5
KoAIl P®, neno 06 aaMUHUCTPATUBHOM IPABOHAPYIIEHUH paccMaTPUBACTCS
10 MECTY €TI0 COBEPLICHHUS.

[Ipencenarens pallOHHOTO cyAa B LENSX OOECHEYEHHsT PaBHOMEPHOCTH
Harpy3ky Ha MHPOBBIX CyA€H B Cllydae, €ClIM Harpy3ka Ha MHUPOBOIO CYyAbIO
IPEBBIIIAET CPEIHIOI HAarpy3Ky Ha MHPOBOTO CYAbIO MO CyJeOHOMY paiioHy,
BIIpaB€ MOTHBHPOBAHHBIM PACIOPSLKEHUEM TE€peiaTh B TOM YHCIIE YacTh Jed 00
aAMUHHACTPATUBHBIX IPABOHAPYLIECHUSX, IOCTYNMBIIMX K MHPOBOMY CYIbE
OJIHOTO Cy/IeOHOTO y4acTKa, MUPOBOMY CYAbE APYroro cyJaeOHOro yyactka Toro
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e cyneOHoro paiona (1. 6 ct. 4 deaepanbHOro 3akoHa ot 17 gexabps 1998 r.
No 188-®3 «O mupoBbIx cyawbix B Poccuiickoir deaepanun» B peaakiuu
denepanbpHOTro 3aKoHa 0T 5 anpest 2016 . Ne 103-D3).

[Ipon3BoibHOE M3MEHEHUE MpeaycMOTpeHHbIX 4. 1 cT. 29.5 KoAll PO
MPaBWI TEPPUTOPUAIBHON MOJIBEIOMCTBEHHOCTA CBUAETEILCTBYET O TOM, YTO
JIeTI0 00 aIMUHUCTPATUBHOM MPaBOHAPYIICHUHU paccMOTPEHO
HEYIOJTHOMOYEHHBIM CYJbEH.

Hcxons u3 B3auMocBsi3aHHbIX noJioxkeHuid 1. 4 4. 1 ¢1. 30.7 KoAIl P® u
m. 3 9. 2 ct. 30.17 KoAIl P® crnemyer, 94To mpH pPacCMOTPEHUU IKATOOBI
(mpotecta) HaA  MOCTAHOBJIEHHME IO Jely 00  aJIMUHHUCTPATUBHOM
IpaBOHAPYIICHUH, PEIICHUS IO pe3yJbTaTaM PacCMOTPEHUs *Kano0 (IIPOTECTOB)
BO3BpAIllEHUE JIeJIa HA HOBOE PACCMOTPEHUE BO3MOXKHO JIMIIb TOMY CYOBEKTY
aAMUHUACTPATUBHON IOPUCIUKIUU, KOTOPBIA SBJISIETCS YIOJHOMOYEHHBIM Ha
PacCMOTpPEHHE KOHKPETHOTO Jieia 00 aIMUHUCTPATUBHOM MPABOHAPYIIICHHUU.

[Ipu sToM B cT. 29.2 KoAll P® ycraHoBieH nepeueHb 0OCTOATENLCTB,
UCKITIOYAIOIINX BO3MOXKHOCTh PAaCCMOTPEHHsS Jeia 00 aJMUHUCTPATUBHOM
MPAaBOHAPYIICHUU CYIbEH, YJEHOM KOJUICTHAJIBLHOIO OpraHa, JOJKHOCTHBIM
JIUIIOM, K YUCITY KOTOPBIX HE OTHECEH (haKT MPEIbIAYIIETO y4acTUsl 3TUX JIHI] B
pPacCMOTPEHUHU TOTO K€ Jiena.

Takum  oGpazom, npejceaaTeab, €ro 3aMeCTUTENb WIW  CYyHbs
BBIIIECTOSIIETO CyJla MPU PACCMOTPEHUM KaJIOOBI (MpOTECTa) Kak Ha HE
BCTYIUBIIIEE, TAK U HA BCTYIUBIIEE B 3aKOHHYIO CHJTY TTOCTAHOBJICHHUE IO JCITY
00 aIMUHHUCTPATUBHOM ITPaBOHAPYIIICHUU, BBIHECEHHOE MHUPOBBIM CYJbEH ¢
COOJTIO/IEHUEM TIPaBUJI TEPPUTOPUATILHOM MOBEIOMCTBEHHOCTH, OTMEHUB TaKOE
MOCTAaHOBJICHWE, HE BIIpaBE HAMNPaBUTh JEJIO0 00 aAMUHUCTPATUBHOM
MPAaBOHAPYIIEHUM HAa HOBOE pACCMOTPEHHE MHUPOBOMY CYABE JIPYroro
CyZIeOHOTO y4acTKa, MOCKOJbKY MHOE CBUJIETEILCTBYET O PACCMOTPEHUH el
00 aJMUHUCTPATUBHOM MPABOHAPYIICHUU HEYTIOJIHOMOUYEHHBIM CYJIbEH.

WH®OPMALMS 1JIS1 CBEAEHUS

Jlo cBenmenusi cyzaeit moBoauTcs WHGOpPMAIMS O TOM, YTO Ha TMOpTale
denepanbHOM HOTApUATBHOW MalaThl Hadal (QYHKIIMOHUPOBATH PEECTP
OTKPBITBIX HACJEIACTBEHHBIX e (nanee — Peectp), MO3BOISIONIMI ONEPATUBHO
B AaBTOMATU3UPOBAHHOM PEXUME ITOJTYUHUTh CBEJICHUS O HOTAPUYCE, OTKPBIBIIEM
HACJIECTBEHHOE JIEIIO.

Peectp pasmemien B UHGOPMAIIMOHHO-TEIEKOMMYHUKAIIMOHHON CceTH
«HUuTepHer» no aapecy https://notariat.ru/ru-ru/help/probate-cases/.

[Touck ocymiecTBisieTCs MOCPEACTBOM BBeleHUS (aMUIIUU, WMEHH,
OTUECTBA HACJIEAOJATENsA, @ TAKXKE €ro AaThl POKICHUS U ATl CMEPTH, €CIIU
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OHM u3BeCTHBI. [IpM BBOAE YyKa3aHHBIX JaHHBIX CHCTEMA BBIAACT OTBET,
coJeprKalui (pamMminio, UMs, 0TYECTBO COOTBETCTBYIOIIEIO HOTapUyca U ajipec
€r0 HOTAPUAJIbHOU KOHTOPBI.

VYka3aHHblil WHOOPMALMOHHBIA PECypC MOXKET OBbITh HCIIOJIb30BaH B
JESITEIbHOCTH CYJIOB JUIsI TTOMCKAa HEOOXOIMMBIX JAaHHBIX JJISI OCYIIECTBICHHUS
IIPaBOCYIUS.

IHPAKTUKA MEXIYHAPOJIHbBIX TOI'OBOPHBIX OPI'"TAHOB

B cuny nynkra 10 mnocranoBnenus Ilmenyma BepxoBHoro Cyna
Poccuiickoit @eaepaunn ot 10 okTsa0pst 2003 1. Ne 5 «O npumeHeHUH CyaaMu
oOLIeH FOPUCTUKIIMKY OOLIENPU3HAHHBIX MPHUHIMIIOB U HOPM MEXKITYHAPOIHOTO
IIpaBa U MEXAYHAPOAHBIX NOTOBOpOB Poccuiickorn denepannm» «TOJIKOBAHHUE
MEXIYHApOJHOIO JOTOBOpAa JIOJKHO OCYLIECTBISATHCA B COOTBETCTBHHM C
BeHCckol KOHBEHIIMEN O MpaBe MEXIYHAPOIHBIX TOroBOpoB OT 23 mas 1969 r.
(paznmen 3; crateu 3-33). CornacHo nmyHKTY «b» uvactu 3 crateu 31 BeHckoi
KOHBEHIIMM [P TOJIKOBAaHMM MEXIYHApPOJHOIO JOrOBOpa HapsiAgy C €ro
KOHTEKCTOM JIOJDKHA YYUTBIBaThCSA IIOCIEAYIOIIAs MPAKTUKA IPUMEHEHHUS
JIOTOBOPA, KOTOpasi YCTaHABIIMBAET COTJIAIIEHUE YYACTHUKOB OTHOCUTENIBHO €T0
TOJIKOBAHUS.

[IpakTika  MEXIyHApOIHBIX (MeXrocynapCTBEHHBIX ) OpraHoB,
KOHTPOJIMPYIOIIMX HMCIHOJIHEHHE TOCYAapCTBaMH MEXIyHapOJHO-IPABOBBIX
00s13aTeNIbcTB B cepe 3allUThl MpaB M CBOOOJ UEIOBEKa, KOTOpPbIC
IIPEeIyCMaTPUBAIOTCS B MEXAYHAPOIHOM JOTOBOPE, YCTAHABIMBAET COTJIAIICHHUE
YYaCTHHKOB TaKOT'O JOrOBOpPA B OTHOILLEHUHU €r0 MPUMEHEHUS.

B uensx »sddexrtuBHON 3ammThl MpaB M CcBOOOJA YeENOBEKa Ccydam
HEO0OXOIMMO MPU PACCMOTPEHUM aAMUHUCTPATHUBHBIX, TPaKIAHCKUX eI, Jel
[0 Pa3pEIICHUI0 SKOHOMUYECKUX CIIOPOB, YTOJIOBHBIX M MHBIX JI€Jl YUUTHIBATH
IIPaBOBBIE NO3ULINH, c(opMyIMpPOBAHHBIE MEXTOCY1apCTBEHHBIMU
JIOTOBOPHBIMU OpraHaMHU.

B cipepe aomunucmpamueno-npasoevlx omuouieHuil
IIpaso na srcusns
IIpakTuka EBponeiickoro Cyna nmo mpasam 4esioBeka

. 1
[TocranoBnenne EBpormeiickoro Cyna mo mpaBaM 4YelOBEeKa IO jkajobe
Ne 59705/12 «Cepzeesa u Ilporemapckas npomue Poccuu» (BbIHECEHO U

! Nanee Taxke — EBponetickuit Cyn, Cyq.
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BCeTynuiio B cuity 13 urons 2017 1.), KOTOPBIM YCTAaHOBJIEHO HAPYIIIEHUE CTAaThU
2 KoHBeHIMU O 3aIUTe MpaB YeJIOBEKa U OCHOBHBIX CBO00a OT 4 HOs10ps 1950
r? B CBSN3H C HCBBIIONHCHHEM POCCHIICKIMH BIACTSMH IIO3HTHBHBIX
0053aTeNBCTB MO OOECIEUEHUIO0 MpaBa Ha >KU3Hb POJICTBEHHUKOB 3asBHUTENEH,
KoTtopele crpagai or BUY wm coumepxkanuch B yUpPEKICHHUSAX YIOJIOBHO-
VICITOJIHUTEIIbHON CUCTEMBI.

3asBuTenn, KoTopble oOpatuiauck B EBpomneiickuii Cyn OT MMEHM HX
YMEpPUIMX POJICTBEHHUKOB, JaJOBaJUCh HAa OCHOBaHMM cTated 2 u 3
KoHBeHIIMM, Y4TO BIACTH HE MPEAOCTABWIA MX POJCTBEHHHKAM HAJJICKAILYIO
MEIUIMHCKYI0O TOMOILb B YCJIOBHUSIX COAEpPKAHUSA TOJ CTpaXked M, TaKUM
00pa3oM, HECYT OTBETCTBEHHOCTb 32 UX CMEPTb.

EBpomneiickuii Cya oTMeTui, 4To «...BimacTh He MpeAcTaBW/Id KaKuX-
aM00 MEIUIIMHCKUX 3aKII0YEHU B OTHOIICHUM KauyecTBa MEAUIIMHCKON
TTOMOIIIH, OKa3bIBAEMOU [poACTBEHHUKAM 3asiBUTENECH]. ..[3asBUTEINH]
OPEJCTaBWIM CyJIy OKCIEPTHOE 3aKJIIOYEHHE...B KOTOPOM OBLIM YKa3aHbI
HEKOTOpBIE HApYILICHHUS B JICUCHUU [MX]| POJCTBEHHUKOB...M HECOOTBETCTBHE
JICYEHUS MEAUIIMHCKUM MOTPEOHOCTSIM MAIUEHTOBY (ITYHKT 46 TOCTAaHOBJICHUS )

[locne THIATENIBHOTO PACCMOTPEHUSI JTOKYMEHTOB, MPEACTaBICHHBIX
cropoHamu, EBponeickuii Cyn OTMETWII TpW IVIABHBIX HEAOCTATKA B
MEIULIMHCKOW IIOMOIIY, OKa3aHHOW POJACTBEHHUKAM 3asiBUTEIICH: «[B]O-TIEPBBIX,
BJIACTH HE YJIOCTOBEPUIIUCH, UTO JIMIIA, COAEPKALIUECS MO/ CTPAKEH, pEryIIpHO
IPOXOJMIIM OCMOTP Yy Bpada-UH(PEKUMOHUCTA...BO-BTOpBIX, BIACTH He
OpraHU30BbIBAIIN PETYJISIPHOE MPOBEACHUE UMMYHOJIOTMYECKOT0 aHaIN3a KPOBH
3aKJIFOUYCHHBIX...B-TpeTbUX [pOJACTBEHHUKH 3asABUTENECH]| HE MOPOXOAMIH
BAAPT?, SBJISIONIYIOCS. OCHOBHBIM dJieMeHTOM Jeuenuss BUY-unbeximumy
(myHkT 50 mocTaHOBIEHUS).

Epomneiickuii Cya mpumien K BbIBOAY O TOM, YTO «...HallMOHAJIbHBIE
BJIACTU He coOmomanu TpeOoBanus crtathu 2 KoHBeHmu, He oOecreyuB
HEOOXOJUMBIA YpPOBEHb OXpaHbl >KU3HU POJCTBEHHUKOB 3asBUTEIHLHUID)
(myHKT 51 moctaHoBIEHU).

Bonpocul eviosopenus
IIpakTuka noropopusix opranos OOH

4
KomMurer o npasam 4ejioBeka

? Jlanee Taxxe — KonBeHIus.

* BBICOKOAKTHBHASI aHTHPETPOBUPYCHAS TEPAITHSL.

* Kommurer 10 MpaBaM YeJIOBEKa JEUCTBYET HAa OCHOBAHMM MEXIyHapOJHOrO MakTa O
IPaXJIAHCKUX M MOJUTHYECKHX TpaBax oT 16 nexabps 1966 r. u DaxkyabTaTUBHOTO
npoTokona kK ykazaHHoMy Ilakty. Poccuiickas ®enepanusi gBISETCS YYaCTHUKOM ITHUX
MEXIYHapOJHBIX JIOTOBOPOB M B KauyecTBe rocynapcrsa - mnponospkarens Coroza CCP
npu3Haér kommereHuuioo Komurera monydaTh UM paccMaTpuBaTh COOOUICHHS  JIUIL,
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CooOpaxennss Komurera no npasam yenoseka ot 28 urons 2017 r. mo
neny Xubaka Cauoa Xawu npomus [Januu (coodmenune Ne 2470/2014).

Tema coobwenusa: nenopramnusa B Utanuro.

Bonpoc cywecmea. 0ecdelIOBEUHOE M YHHWIKAIOIICE JOCTOUHCTBO
oOpareHue.

IIpaBoBbie mno3unum Kommurera: Komurer ccputaercss Ha CBOeE
[3]ameuanne o6uero mopsaka Ne 31°, B KOTOPOM OH YIIOMHUHAET 06S3aTEIbCTBO
roCyJapCTB-y4aCTHUKOB HE 3KCTPaAupOBaTh, HE ETIOPTUPOBATH, HE BBHICHLIATH
U HE BBIIBOPATH KaKUM-JIHOO UHBIM 00Pa30M JIMIIO CO CBOEH TEPPUTOPHUH, KOTAa
UMEIOTCSI CEPbE3HbIE OCHOBAaHMs IOJararb, YTO CYIIECTBYET peasbHas
OMMACHOCTh MPUYMHEHUS  HEMONPAaBUMOrO BpeAa, TAaKOro Kak Bpes,
IPEAYCMOTPEHHBIM B cTaThe 7 [MEXIyHapOJHOrO IaKTa O TPaXIAHCKUX H
MOJTUTHYECKHX TpaBax]’, 3ampemiaomell JKeCTOKHE, OeCUYeTOBEHHBIC W
YHIDKAIOUIME JOCTOMHCTBO BHUABI OOpamieHus. KomuTer...yka3aj, 4Tro Takas
OMACHOCTh JIOJDKHA OBITh JIMYHOW W JIOCTATOYHO PEAJbHOW HJIsi TOrO, YTOOBI
CIIY’KUTh OCHOBAaHHUEM JUIsl YCTAHOBJICHHSI HAJIMYMUS ONACHOCTH NPUYUHEHUS
HETompaBuMoro Bpena’. Komurer...o0pamiaeT BHHMAaHHE HAa CBOM paHee
IOPUHATBIE PELIEHUS, COIIACHO KOTOPHIM HEOOXOAMMO IpHIaBaThb BECOMOE
3HAYEHHE OLIEHKE, IPOU3BEAEHHOM TIOCYyJapCTBOM-YYaCTHUKOM, W YTO, KakK
IpaBUJIO, HMMEHHO OpraHbl TOCYJapCTB — Yy4YacTHUKOB [lakTa OJKHBI
paccMaTpuBaTh M OLIEHUBATh (PAKTHI M JOKA3aTeNbCTBA B LESIX ONpEAeTICHUsS
HAJIMYHS TAKOH YIPO3bI°, €CIIH TOIBKO HE Oy/IeT yCTAHOBJICHO, YTO TAKas OICHKA
HOCUJIa SIBHO TPOM3BOJIbHBIM XapakTep WIM ObUla paBHO3HAYHA OTKa3zy B
npaBocyun® (myHKT 9.3 CooOpakenuii).

Komurer HarloMMHAaeT O TOM, YTO IOCYyAAapCTBaM-Y4aCTHHUKAM CIELYET
IIPU PACCMOTPEHUN BO3PAKEHUN OTHOCUTEIBHO PELIEHUH O BBICBUIKE JIAI[ CO
CBOCH TEPPUTOPHUM YHEIATH JOCTATOYHOE BHUMAHHUE PEAIBHOMY PHCKY,

HaXOJALIMXCS NOJ €€ IOPUCIUKIUEH, KOTOpbIe YTBEPXKIAIOT, YTO OHU SIBJISIIOTCS >KEPTBAMHU
HapyleHus rnonoxxenni [lakra.

> CM. 3aMmeuanme 06mIETO nopsnka Ne 31 (2004 rom) Komurtera o xapakrepe oOIMIero
IOPUAMYECKOT0 0053aTeIbCTBA, HAaJlaraéMoro Ha rocynapcTBa — yuactHuku [lakra, myHkr 12.
6 Hanee — [Takr.

" Cm. coobuennst Ne 2007/2010, X. npomus Januu, CoobpaxeHus, TpUHATHE 26 MapTa
2014 r., mynkt 9.2; Ne 692/1996, A.P. /. npomue Ascmpanuu, CoobpakeHus, TPUHSITHIE
28 wronst 1997 1., myHKT 6.6; 1 Ne 1833/2008, X. npomus Illseyuu, CooOpakeHUs, TPUHSITHIE
1 Hos16ps 2011 r., myHkT 5.18.

8 Cm. cooGmenne Ne 1957/2010, Jlunw npomus Ascmpanuu, CooOpakeHHs, TMPUHSATHIC
21 mapra 2013 r., myHKT 9.3.

% CM. cooGuenne Ne 2681/2015, H.A.A. u D.X.M. npomus Januu, CooOpakeHus1, IPUHSATHIC
10 mapta 2017 r., nmynkt 7.3; u Ne 2512/2014, Pesaiihap npomus Januu, CooOpaxkeHus,
npunsTeie 10 mapta 2017 1., myHKT 8.3.
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10
KOTOPOMY O3TH JIMOAa MOTYT JIMYHO IIOABCPIHYTHCA B CiIydac ACIIOPTAIHUH .

B wacTHOCTH, OLICHKA TOr0, MOTYT JM JEHOPTHUPOBAHHBIE JIHMIA CTOJKHYTBCS C
YCIOBUSIMHU, IMPEACTaBISIONIMME  COOOM KECTOKOE, OecuelloBEYHOE WIIU
YHIDKAIOIee JTOCTOMHCTBO oOpaleHue, B HapylieHne crateu 7 [lakrta, momkHa
OCHOBBIBATHCSI HA OLIEHKE HE TOJBKO OOUIMX YCIOBUI B MPUHUMAIOIIEH CTpaHe,
HO M WHIUBUAYAJIbHBIX OOCTOATEIBCTB AAHHBIX JHI. OTH OOCTOSATEIHCTBA
MOTYT BKJIIOYATh (DAKTOPBI, KOTOPHIE MOBBIMIAIOT YSI3BUMOCTh TaKuX JIUIl U B
pe3yapTaTre KOTOPBIX TAKOE MOJIOKEHUE JEN, KOTOPOE SBIAECTCS TEPIUMBIM IS
OOJBIIMHCTBA, MOJXKET OKa3aTbCsl MJisi HUX HemnpuemieMbiM. B nenax,
paccMaTpUBaeMbIX B  COOTBETCTBMM ¢  JlyOIMHCKMMHU  MpaBUJIaMH,
roCyJapCTBaM-y4aCTHUKAM CIEAYET TaKXKe MPUHUMATh BO BHUMAaHUE IIPOLLIIBII
OMNBIT JACTIOPTUPYEMBIX JIMI[ B TEPBOM CTpaHE YOEKHUIA, KOTOPBIA MOXKET
IOMOYb TOHATh KOHKPETHBIE PUCKH, C KOTOPBIMH OHHM C OOJIBLION JOJei
BEPOSITHOCTUA MOTYT CTOJIKHYTBCSI U KOTOPBIE MOT'YT CAEJIATh UX BO3BPAILCHUE B
TEePBYI0 CTPaHy, NPEJOCTABHBIIYIO YOEKHMINE, OCOOCHHO TPABMHPYOIIAM
(myskTt 9.7 CooOpakeHuii).

Ounenka Komurterom QaxkTHdecKux 00CTOATENbLCTB Aesa: Komuter
MPUHUMAET K CBEICHUIO YTBEPKICHUE aBTOpPA O TOM, YTO JICTIOPTALIUS €€ U €€
HECOBEPILICHHOJETHETO ChiHA B ITanuio B COOTBETCTBUU C 3a)UKCUPOBAHHBIM B
JyONMUHCKUX TIpaBUJiaX MPUHIIMIIOM CTPaHbI MEPBOTO YOEKUINA MOJBEPTHET UX
peaabHOM OMACHOCTH MPUYMHEHHS HEMOMPABUMOIO BpeJia B HAPYIIEHUE CTaThU
7 IlakTta. B 000CHOBaHME CBOMX JOBOAOB aBTOP CCHLJIAETCS, B YACTHOCTH: Ha TO,
KaK ¢ Hel peanbHO oOpamanuck B MTanuu; Ha CBOIO 0COOYIO0 YA3BUMOCTH Kak
MaTepU-OJMHOYKNA C PEOCHKOM; Ha OOIIME YCIOBUSI B IIEHTpaxX pa3sMelleHUs
npocuTeneit yoexuiia B Mtanuu; 1 Ha HECIOCOOHOCTh UTANIBIHCKOW CHCTEMBI
WHTETPAllUA  yJIOBJIETBOPATh MOTPEOHOCTH OeHedUIIMapoB MEXITyHAPOIHOM
3aIlUTHI, 0 YeM FOBOPUTCS B Pa3IMUHBIX Joknaaax (myHKT 9.2 CooOpaxeHuil).

KoMuTter oTmeuaeT, 4YTo aBTOp HE OCHapuBaeT HHQOpMAIHIO,
MPE/ICTABIICHHYI0 HTAIBSHCKAMU BJIACTSIMH B J[aTCKyl0 WMMHUTPAIIMOHHYIO
cnyx0y, cormacHo Kotopod e B Hraaum Obuia  mpenocTaBlieHa
JOTIOJTHUTENbHAS 3allliTa U BUJ Ha >KUTEIBCTBO, CPOK JEUCTBUS KOTOPOTO
uctekan 22 nexadps 2014 r. KomuTteT.. . mpuHUMAET K CBEJCHUIO YTBEPKICHHE
aBTOpa O TOM, YTO, XOTS BO BpeMs poxuBanus B tanuu oHa Oplia 6epeMeHHa
U y Hee BO3HUKIIM TIPOOJIEMBI CO 3I0pOBbEM, €l He Oblila PeI0CTaBlIeHa KaKasi-
anbo0 crmenuanu3upoBaHHAs TIOMOIIP W OHA WCIBITBHIBATA TPYIHOCTH C
MOJlyYEHUEM TIPOJOBOJILCTBUS W JIOCTYNa K MHUHUMAJIBHBIM CAaHUTAPHO-
TeXHUUYECKUM yn100cTBaM (myHKT 9.4 CooOpakeHuit).

19 Cm., nanpumep, cooGmenust Ne 1763/2008, ITuniau u op. npomus Karnadw, CoodpakeHus,
npuHsaTeie 25 mapta 2011 r., mynkter 11.2 u 11.4; u Ne 2409/2014, Anu u Moxamao npomus
Hanuu, Coobpakenusi, npunsateie 29 maprta 2016 r., myHkT 7.8.

YoM HAA udXM. npomug /lanuu, TyHKT 7.7.
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KoMuTeT oTMedaeT mpeacTaBICHHBIE aBTOPOM pa3lIM4YHbIC JOKIAIbI, B
KOTOPBIX YKa3bIBA€TCSl HAa HEXBAaTKy MECT B HMTAIbSHCKHX IIEHTpax MpUeMa
npocuTenield yOexuIna W JIMI, BO3BpallaeMblX corjacHo JIyOnmHCKUM
npaBuiaM. KoMuTeT oTMedaeT, B 9aCTHOCTH, YTBEP)KIECHHUE aBTOpa O TOM, YTO
Takhe, KaKk OHa, BO3BpalllaéMble JIMIA, KOTOPHIM YXe Obla MpenocTaBlieHa
dbopma 3amuThl ¥ KOTOPHIE BOCIIOJIB30BAIKMCH YCIyTaMH MPUEMHBIX IIEHTPOB B
Wtanum, Gojlee HE MMEIOT MpaBa Ha MPOXUBAHUE B IICHTPAX IJIST TPOCUTEICH
yoexuma'’. KOMHTET Tamke OTMEUaeT YTBEpXKACHHE aBTOpa O TOM, UTO
BO3BpAIlla€MbIE JIMIIAa TaKXKe CTaJKUBarOTCA B MWrTamum C cepbe3HBIMH
TPYAHOCTSIMHA B TIOMCKE JOCTyNMa K CAHUTAPHO-THTHUCHWYECKHM YCIyram |
nutanuio (myHKT 9.5 CooOpakeHuii).

Komurer nmpuHuMaer k cBeeHUIO BbIBOA Komuccuu [0 pacCMOTPEHHIO
aneuanuii 0exXeHIeB] 0 TOM, 4TO B paMKax JaHHoro jaena Wramuio cinemyer
paccMaTpuBaTh B KauyeCTBE CTpaHbl MEPBOrO YOEKHIla, a TaKKe TO3HUIINIO
rocyJapcTBa-y4yaCTHHKA, COIJJACHO KOTOPOM  Takasg CTpaHa JOJDKHA
rapaHTUPOBATh MPOCUTEISIM YOEXKHIIa OCHOBHBIE TpaBa, XOTd W HE 00s3aHa
oOecrieuynBaTh UM OJIMHAKOBBIE C TPa)KIaHaAMU CTPAHbI COLUATIBLHBIE CTaHAPTHI
U ycJIOBHS XKU3HH. KOMUTET Takke MPUHUMAET K CBEJACHUIO, YTO TOCYAapCTBO-
YYaCTHHUK COCJIAJIOCh, B YaCTHOCTH, Ha mocTtaHoBieHue EBpomnerickoro [Clyna
M0 MpaBaM YEJIOBEKa, B KOTOPOM CKa3aHO, YTO, XOTA ToyiokeHue B Uranuu
OMpaydaeTcsi OMNpPEACICHHbIMU HEAOCTaTKaMH, JI0Ka3aTeJbCTB TOTO, 4TO
MPOCUTENSIM YOEXKHUIIa CUCTEeMAaTHYECKH HE OOECIEYMBAIOTCSA MOJIEPKKA U
HaJJISKAIUe YCIIOBHS, IPEACTaBICHO HEe ObLI0 (IMyHKT 9.6 CooOpakeHuit).

Komurer mnpuHMMaeT K CBeICHHIO WH(OOpPMAIUIO, TOTYYCHHYIO
roCy1apCTBOM-YYaCTHUKOM OT MTaJbSIHCKUX BJACTEHW, COTJIACHO KOTOPOM
WHOCTpAHEI, KOTOPOMY OBIJIO MPEJOCTABICHO pa3pelicHre Ha MPOXUBAHUEC B
HTtanuu B KadecTBE MPU3HAHHOTO OCKCHIA WIIM JIMIA, TIOJYYHBIIETO 3aIlUTY,
MOXET OOpaTUThCS € TPOCHOOM O MPOJICHHWH €ro MCTEKIIero BHAa Ha
YKUTEJIbCTBO MOCIIE MOBTOPHOTO Bbe3aa B Utanuro (myHKT 9.8 CooOpaxeHuid).

B 10 xe Bpems KomwureT cunmraer, 4yro rocynapcTBO-y4yaCTHHK HE B
MOJIHOM Mepe U3y4usio HH(POPMAIUIO, KOTOPYIO aBTOp MPEACTaBUiIa, UCXOIS U3
CBOMX JIMYHBIX OOCTOATEIBCTB, U COTJACHO KOTOPOW, HECMOTPS HAa TO, YTO B
WUtanuu el u ObUT BbIAAH BHUJ Ha JKUTEIBCTBO, OHA CTOJIKHETCS TaM C
HEBBIHOCUMBIMH YCJIOBUSAMU KU3HU (MYHKT 9.9 CoolOpaxeHuit).

Komurer HamomMuHaer 0 TOM, 4YTO TOCYIapCTBa-yYaCTHUKHU JOJIKHBI
MPUJIaBaTh JOCTATOYHOE 3HAYCHHE PEAIbHOW M JIMYHOW yrpo3€, KOTOPOU JIMIO
MOYKET MOJABEPTHYTHCS B CIIydae [ETOPTALMH °, U CUUTAET, YTO rocy1apCTBO-
YYaCTHHUK ObLIIO 00s13aHO MPOBECTH Oosiee MepCOHUPUITUPOBAHHYIO OIEHKY TOM

2 Cm. Asylum Information Database, “National country report: Italy”, pp. 54-55.
B Cwm, Hanpumep, [lunrau u op. npomus Kanaowr, mynktel 11.2 u 11.4; u Aru u Moxamao
npomue [lanuu, MyHKT 7.8.
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yIpO3bl, KOTOPOM aBTOP U €€ ChIH MOIJIM JIMYHO MOABEprHYThCs B UTanuu, a He
MoJIaraThCsl Ha JIOKJAbl OOIIETr0 XapakTepa U Ha MPEIOJIOKEHUE O TOM, UTo,
MOCKOJIbKY B MPOILIOM aBTOPY YXe Obllla MPEJOCTABJICHA JOIMOJIHUTENbHAS
3alUTa, OHA B TMpHUHIMIE OyJeT HMETh NPaBO Ha TOT K€ YPOBEHBb
JOTNOJTHUTENBHON 3aIIUTHI U Tenepb. KoMUTET oTMedaeT, 4To aBTOp B MPOILJIOM
UMea BO3MOXKHOCTBH [UIsl MPOKMBAHUS B IyHKTax npuema. Bmecrte ¢ Tew,
COIJIaCHO HEOCITOPEHHBIM YTBEPKJICHUAM aBTOpA: OHA CTAJIKUBAJIACH C IJIOXUMU
KWIMIIHBIMA YCIIOBUSMH JaXX€ BO BpeMsi OEpEeMEHHOCTH, IOCKOJIbKY OHa
BBIHYX/IeHa OblIa craTh B Oapake Ha MaTpace 0e3 MOCTeIbHOTrO Oeibsl, MUTAsICh
OJIMH pa3 B JI€Hb, OHA HE MMEET HHUKAaKOro oOpa3oBaHUs; M, XOTs, MO €€
COOCTBEHHOMY MPHU3HAHWIO, OHA TMOJy4YWJIa OT UTAIbSHCKUX BJIACTEH
MHO’KECTBO JOKYMEHTOB, OHa HE 3Haja, 4To €l ObUI BbIAAH BUJ HA KUTEJIbCTBO
st npoxkuBanus B Mramuu. Kpome toro, Komurer npuHuMaer K CBEIECHHUIO
YTBEPKJIECHHSI aBTOPA O TOM, YTO B CBSI3U C TPYJHOCTSIMH B IOJyYEHHH JOCTYyIA
K JIOCTaTOYHOMY NUTaHUI0 U MEIUIUHCKOMY OOciyxuBaHuio B Mramuu ona
CTpajajla OT HEJOEAAaHMs, YacTO Tepsla CO3HAHME U Yy Hee 4yTh ObUIO HE
npousomen BeIkU kI, MHpopManys, nmeromascsa B pacnopsbkennn Komurera,
CBUJETEIBCTBYET O TOM, YTO JMIA, MONABIIME B AHAJOTMYHYIO CHUTYaLHUIO,
O0COOEHHO MAaJIOJIETHUE AETH, YaCTO OKa3bIBAIOTCS HA YJMIE WIH B TSKEIBIX U
OMacHBIX ycioBUsAX. BmecTe ¢ TeM, BbiHOCS perienue, Komuccus HenoomeHuia
JUYHBIA ONBIT aBTopa B HMTamuum u mnpeackazyeMble TMOCIEACTBUS €€
NPUHYIUTEIBLHOrO BO3BpaiieHus. Mcxons u3 storo, Komurter cuurtaer, yTo
rOCyAapCTBO-yYaCTHUK JOJDKHBIM 00pa3oM HE YWIO 0cCOoOyk YSI3BHMOCTb
aBTOpa, MAaTEpU-OJIMHOYKH, HE UMEIOUIel HUKaKoro oO0Opa3oBaHMs, C
NSATUIETHUM peOCHKOM Ha pyKax, KOTopas MpexJe HHUKOrJa He JKWjla B
UTaIbIHCKOM obOmecTBe. HecmoTpss Ha ee oduiuanbHOe TIpaBO Ha
JOTIOJTHUTENBHYIO 3alUUTy B MTamuu, HET HUKAKUX JOKA3aTeIbCTB TOrO, YTO Ha
IPAKTHKE aBTOP CMOKET HAWTHU JKUJIbE U 00ecreunBaTh ce0s U CBOEro pedeHKa
B OTCYTCTBHE IIOMOIIM CO CTOPOHBI HTaNbIHCKUX Biacred. Kpome Toro,
rOCYZapCTBO HE 3aAMPOCUII0 Y UTAIBIHCKUX BJIACTEN PEAIBHBIX TAPAHTHUM TOTO,
YTO aBTOP U €€ ChIH OYIyT MPUHSATHI B YCIOBUAX, COBMECTUMBIX C UX CTATyCOM
npocutenel yoexuiia, U OyayT HMMETh NMpPaBO Ha BPEMEHHYIO 3alUTy U
rapaHThy, IpeayCMOTpeHHble B cTathe /7 Ilakra. B wacTtHOCTH, rocynapcTrBo-
YYaCTHHUK He o0patuiiock K Mtanuu ¢ mpocb0oi B3SITh Ha ce0si 003aTENbCTBO:
a) MPOJJIUTh aBTOPY BUJI HA KUTEIHCTBO U BbIIATh AHAJIOTMYHOE Pa3pelIeHHe ee
pebeHKy; U b) MpUHITH aBTOpa U €€ ChlHA B YCJOBHUSX, aJalTHPOBAHHBIX K
BO3pacTy peOeHKa M YS3BUMOMY IOJIOKEHHIO CEMbH, YTO MO3BOJUIO Obl UM
ocrarbscst B Uramun™ (myrkr 9.10 CooGpaxeHui).

Y Cm. Hacun npomus [lanuu, nyHKT 8.9; Anu u Moxamao npomug /{anuu, myHKT 7.8; Axmed
npomug [lanuu, nyHKT 13.8.
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BoiBoabl Komurera nenopranust aBTopa W ee cbhiHa B Hranuio 0e3
HaIJICKAIIMX TapaHTH HapyIIuia Obl UX TpaBa, MPEIyCMOTPEHHBIC CTaThel 7
[Takta (myrkT 10 CooOpakeHuii).

15
Komurer IMPOTHUB NIBITOK

Pemenue Komutera npotus nbiTok oT 11 aBrycra 2017 r. no neny E.A.
npomuse Illseyuu (coobmmenune Ne 690/2015).

Tema coobwenus: HEBBIIBOPEHHE; IPEYTPEKICHUE MBITOK.
Bonpoc cywiecmsa: nenopranus B JIusan.

IIpaBoBbie mo3unuu Komurtera: Komurer HamomuHaeT, 4To Takas
omenka'’ npecjaeayeT  LEeJbK  YyCTAaHOBUTh,  IOJABEpPraeTcs  JHu
MpEeACKa3yeMOMY M pPeajJbHOMY PHUCKY NBITOK B CTpaHE, KyJa OH WJIM OHa
ObLTH OBl BO3BPAIEHBI, INYHO COOTBETCTBYIOIIEE JIMIIO. A OTCIO/Ia CIENYET,
YTO HaJW4Yhe B CTpPaHE MPAKTUKU TPYyObIX, BOIMHIONIMX WM MaCCOBBIX
HapyIICHUN TMpaB dYeJoBeKa HE SBISIETCS cCaMO MO cebe JT0CTAaTOYHBIM
OCHOBaHMEM JJs KOHCTaTalliM, 4YTO MO BO3BpPAlICHWH B TaKyl CTpaHy
KOHKPETHOE JIMIIO OKa3aJioch OBl B OMAaCHOCTH OBITh MOABEPTHYTHIM
NbITKaM; TYT HaA0 TPUBECTH U JOIOJHUTEIbHbICE OCHOBaHUS, Ja0bI
MOKa3aTh, YTO TAKOMY PUCKY ObLJI ObI MOABEPKEH JTUYHO COOTBETCTBYIOIIUIN
nHauBH... [Ipu onieHke prucka [Bo3BpaueHue 3assureis B JIuBan| Komurer
JIOJDKEH, COMacHO NyHKTy 2 crtarbu 3 KoHBEHUMH [OpPOTHUB HBITOK]17,
NpUHUMATh BO BHUMAaHHUE BCE OTHOCSAIIMECS K Jelly OOCTOSTENhCTBA,
BKJIIOUAsl CYIIECTBOBAHUE MOCTOSIHHOW MPAKTUKU TPyObIX, BOTIMIONIUX WIIU
MAaCCOBBIX HApPYIICHUM TIpaB yesnoBeka (MyHKT 9.4 Pemenus).

Komuter namomunaer cBoe [3]ameuanue obmiero mopsaka Ne 1,
COMIACHO KOTOPOMY PHUCK NBITOK HAJ0 OILIEHWBATh MCXOJAS M3 OCHOBAHUM,
BBIXOJSIIUX 332 PAaMKH OJHUX JIMIIb YMO3PUTEIbHBIX MOCTPOCHUN WIIU
MoAO3peHNM. XOTsI PUCK HE JIOJKEH OTBE€YATh KPUTEPHUIO BBICOKOU CTEIECHU
BepossTHOCTH (MyHKT 6), KomuTeT HamoMuHaeT, 4To OpeMs TOKa3bIBaHUS
OOBIYHO JICKUT Ha 3asBUTENIC, KOTOPHIM MOJDKEH apryMEeHTHPOBAHHO

> KoMHTeT MpOTHB MBITOK AEHCTBYeT HA OCHOBAHMHM KOHBEHIMM TPOTHB MBITOK M APYTHX
KECTOKUX, OECUEIIOBEUHBIX WJIM YHWKAIOUIMX TOCTOMHCTBO BHJIOB OOpallleHUs U HaKa3aHHs
or 10 nexabps 1984 r. Poccuiickas @enepauuu sBISETCS YYaCTHHUKOM YKa3aHHOTO
MEXIYHAPOJAHOIO0 JOTOBOpa M B KadecTBe rocynaapcrBa — mnpopoipkarens Corosa CCP
npu3HaeT KommeTeHuuio Komurera momyuaTh M paccMaTpuBaTh COOOINEHUS  JIHI,
HaXOJALIMXCS NOJ €€ IOPUCIUKIHUEH, KOTOpbIe YTBEPXKJAIOT, YTO OHU SIBJSIFOTCS JKEPTBAMHU
HapyIIEHNs FOCYy1apCTBOM-Y4aCTHUKOM 10J105keHUN KoHBEHIMH.

® KoMuTeT [OMKEH ONEHHTh, HMEIOTCS JIM CYIIECTBEHHBIC OCHOBAHHMSA IONAraTh, YTO II0
BO3BpalleHUU B JIMBaH 3asBUTEIb JTUYHO OKa3aics Obl B ONACHOCTH MOJBEPTHYTHCS MBITKAM.
o Hanee — KonBeHnius.
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M0Ka3aTh, YTO MPEJCKA3yEMbId U pEaIbHbINM PUCK YTPOXKAET JUYHO €MY WU
eir'®... [X]oTs mo monoxeHussm [3]ameuanust obmiero mopsaka Ne 1 oH
BOJICH OIICHUBATh (PAKThl HCXOAS M3 BCEro KOMIUIEKCa OOCTOSATEIbCTB
KaXJI0TO Jieja, 3HAYUTENIbHBI BEC TMPUJAETCA BBIBOJAM OpPraHOB
COOTBETCTBYIOIIETO TOCYJapCTBa-y4acTHUKA IO (PAKTUUECKOW CTOpOHE
nexa’®, HO OH B TO Ke BpeMslI HE CBSI3aH TAaKMMHU BBIBOJIAMH, a HMEET
IIpaBOMOYHE, KaK MPeIycMOTpeHO B nyHKTe 4 crtatbu 22 KoHBeHUMH, Ha
CBOOOJIHYIO OIIEHKY (PAaKTOB HMCXOsS M3 BCEro KOMIUIEKCA OOCTOSITCIIHCTB

KaXkJ10ro jaeia (myHKT 9.5 Pemienus).

Ouenka Komurerom pakTudeckux 00CTosATeJbCTB Aea: Komurer
CCBUJIAETCS HA 3aKJIIOYMTENIbHBIE 3aMEUaHUs N0 MEPBOHAYAIBHOMY JAOKIaAy
Jluana ot 30 mas 2017 r, rae oH BbIpa3sWy 03a00YEHHOCTH MO TMOBOAY
OTHCIBHBIX  CIIydaeB  KECTOKOro  oOpaiieHuss ¢  MY>XYUHAMH,
MOJIO3PEBAEMBIMH B TOMOCEKCYaJIbHOCTH, KOTOPBIE COJEPKAIUCh O]
CTpaskeil COTPYIHHMKAaMH CHI BHYTPEHHeH OesomacHOCTH>. B TO ke Bpems
Komurer oTMeuaer, d4YTO COOOIIEHHbIE HMHUUJCHTHI HE  MOTYT
paccMaTpuBaTbCid B KadecTBE OOIIEH W IMIHUPOKO PaCIpPOCTpaHEHHOU
MPAKTUKHA IO OTHOWIEHUIO K roMocekcyajiaM. OH TakXe OTMEYaeT, 4TO B
2015 n 2016 rogax mo cratbe 534 YrosoBHOTO KOAEKCa OBLIO TPOU3BEACHO
76 apectoB B rog?. Bripaxkass cBOWO 03a004YE€HHOCTH IO TIOBOAY
CYyLIECTBOBAHUSA TOJOXKEHUS, MO3BOJSAIOIIETO MNPOU3BOJAUTH YTOJIOBHOE
MpecieloBaHUEe rOMOCEKCyanoB, KoMUTET, UCXOAd U3 MUMEIOLIEHCs Y HEro
nHOpMAIIUU, HE MOXKET CJAejlaTh BBIBOJ O TOM, 4TO B JIMBaHe KaXKIbIi
TOMOCEKCYQJIbHBII MY>X4YMHA SABJIAETCS OOBEKTOM TMpECcieIOBaHUN CO
CTOpOHBI BiacTed (MyHKT 9.6 Pemenus).

Komurer ormeuaetr yTBEpk IEHUS 3asiBUTEIS O TOM, YTO, MOCKOJIBKY
€ro PpOJCTBEHHUKHM BENAKOT O €r0 TOMOCEKCYaJIbHOCTH, OH OKaXETCS B
OTIACHOCTH HACHJIHS 110 COOOpaKSHUSIM YeCTH 0€3 BCAKHX CIIOCOOOB MCKaTh
3al[AThl CO CTOPOHKI BiacTer. B atoM oTtHOomieHnn Komurer 3amevaet, 4To,
XOTSI, KaK YyTBEP)KAAET, 3asBUTEJb, €ro POJCTBEHHUKH 3HAIOT O €ro
CeKCyaJlbHOM oOpUeHTauuu 1o MeHbled wmepe ¢ 2013 roma, oH He
MPEIOCTaBWJI HUKAKOW MH(OOpPMAIMU O KAKHUX-TO KOHKPETHBIX Yrpo3ax co
CTOPOHBI CBOEW CEMbH U POJACTBEHHHUKOB. KoMuUTET Takke oOTMedaer

18 Cm., Hanpumep, coobierne Ne 203/2002, A.P. npomus Hudepnandos, Pelenue, npuHsTOS
14 Hos10ps1 2003 r., myHKT 7.3.

Y Cm., Hanpumep, coodmmenue Ne 356/2008, H.C. npomus Lllsetiyapuu, Pemenue, mpuHATOE
6 mas 2010 r., myHKT 7.3.

20 Cm. CAT/C/LBN/CO/1, nynkr 14.

! Cm. Helem shadow report submitted to the Human Rights Committee entitled «Human
Rights Violations against Lesbian, Gay, Bisexual, Transgender and Queer (LGBTQ)
individuals in Lebanon» (April 2017). Mmeercss Ha http://tbinternet.ohchr.org/ layouts/
treatybodyexternal/Download.aspx?symbolno=INT%2fCCPR%2fICO%2fLBN%2f27152&L
ang=en.
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YTBEPKIACHUE 3asBUTEIS] O TOM, YTO BIJACTH 3HAIOT OT IMOCOJBCKOTO
IepcoHalia 0 €ro CEeKCyaJlbHOW OpUEHTAlMu U OyayT IpecieoBaTh €ro Imo
Bo3BpauieHun B JluBan. Takum oOpa3zoMm, Komurter cuurtaer, d4TO
YTBEPKJCHUS 3asBUTENsA, OyATO OH MOABEprajicsa Obl JMYHOMY PHUCKY
oOpamieHuss Bompeku cTarbe 3 KOHBEHIIMHM, HOCSAT THUIOTETUYECKUM
XapakTep M HE BBIXOJAIT 3a pPaMKU OJHHUX JIMIIb YMO3PHUTEIbHBIX
MPEANON0KEHUN WM NOA03peHu. KOMHUTET 3aKiIr04aeT, 4To 3asiBUTEIb HE
CIIpaBUJICA CO CBOMM OpeMEHEM apryMEHTHPOBAaTh CBOE JEJO0 COIIACHO
[3]ameuanuto obmero nopsiaka Ne 1 Komutera (nmyHkt 9.7 Pemenus).

B cBeTe BBIIEH3JIOKEHHBIX COOOpa)XeHWM W Ha OCHOBE BCEW
nHbOpMaluM, MPEACTABICHHONW 3asBUTeleM, KomuTeT moJjaraer, 4YTo
3asBUTEJb HE MPEAOCTABUI IOCTATOYHBIX JI0KA3aTEIbCTB, YTOOBI MO3BOIUTh
Komurery 3akiaouuTh, YTO €ro NPUHYAUTEIbHAS BBICHUIKA B CBOIO CTpPAaHY
IPOUCXOXKJICHUS ToJABepriaa Obl €ro IMpelcKasyeMoMy, peallbHOMY U
JUYHOMY PHUCKY TMBITOK 1O cMmbicay crtarbu 3 KonBenuwu (myskr 10
Pemenus).

BreiBoanl Komurera: BBICBUIKA  3asIBUTENS  TOCYJapCTBOM-
ydyacTHUKOM B JIuBaH He mpejicTaBisiyia Obl COOOM HapylieHHEe cTaTbu 3
Konenimuu (myHkT 11 Pemienus).

Pemenne Komurera npotuB nbeiTok oT 14 aBrycra 2017 r. o neny .21
npomus Jlanuu (coodimenne Ne 625/2014).

Tema coobwenus. nenopranus B [lakucras.

BOleOC cyujecmea. HEAONYCTUMOCTh IIPUHYAUTECIIBHOIO BO3BpALICHU,
OIIaCHOCTb IIPUMCHCHUA IIBITOK 10 BO3BpalliCHNHU B CTpaHny
IMMPOUCXOKIACHHUA.

IIpaBoBbie mo3unuu Komurera: Komuter HamoMUHAET O TOM, YTO, XOTA
Ha 3asABUTEJIC JICKUT 00S3aHHOCTD MPEJCTABUTh YO IUTEIbHBIC CBUICTEIILCTBA B
000OCHOBaHHE CBOETO XOJATalCTBa O TPENOCTaBICHUM YOEXKHINA, 3TO HE
OCBOOOK/IAa€T  TOCYJIapCTBO-YYaCTHUK OT  HEOOXOAUMOCTH  TPUIIOXKHTH
3HAUWUTEIbHBIC YCUIUS K TOMY, YTOOBI OMPENEINTh, €CTh JIM OCHOBAaHUS
1oJjiarath, 4TO 3asBUTEIIO OYJET yIPOkKaTh OMACHOCTh MOJIBEPTHYTHCS MBITKaM B
ciy4ae BO3BPAILCHHS (myHkT 8.8 Pemenust).

Ounenka Komurterom Qakrudeckux o0CTOATEJBLCTB Aesa: Komurer
JIOJKEH OLICHUTh, UMEIOTCS JIU CEPbhE3HBIE OCHOBAHUA MOJIaraTh, YTO 3asBUTEIIIO
Oyzer yrpokaTh JIMUHAs ONACHOCTh NMPUMEHEHHUsS TBITOK MO BO3BpAIlCHUU B
[Takucran. IIpu ouenke Takoil omacHOCTM KOMMTET HOJDKEH NMPUHMMATh BO
BHUMAaHHE BCE COOTBETCTBYIOLIUE OOCTOSITENILCTBA COTJIACHO MYHKTY 2 CTaThu 3

22 Cm. K.X. npomug /lanuu, nyHkT 8.8; u @.K. npomus /{anuu, nyHkT 7.6.
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KonBeHnumn, BKIIIOYas CyIIECTBOBAHUE IIOCTOSSHHOW MPAKTUKH TPYOBIX,
BOIMIOIIMX U MacCOBBIX HapyIIEeHUH MpaB yenoBeka (MyHKT 8.3 Pemenus).

[Ipu oueHke pucka NPUMEHEHUs MBITOK B PAaCCMaTPUBAEMOM CIIy4dae
Komurer ormeuaer yTBEpKIACHUS 3asBUTEISI O TOM, 4YTO €MY JIMYHO
yrpoXKaeT mpeackasyeMas U pealibHas ONAaCHOCTh MOJIBEPTHYTHCS B Cllydae
ero Bo3BpaileHHsi B llakucrtaH npeciaeoBaHUIO M MBITKAM CO CTOPOHBI
MYCYJIbMAaHCKOMH OOLIMHBI MM CO CTOPOHBI BJIACTEH WM MOJUIHUHN BBUIY
€ro XpUCTHAHCKON BEPBI U JAEATEIBHOCTH, ITOCKOJIBKY OH YX€ IOJIBEeprajcs
MpECIEIOBAaHUsAM, YIrpo3aM M HamaJeHUsM N0 3TOM mnpuuuHe...Komurer
NPUHUMAET K CBEICHUIO YTBEPKIECHUS 3aABUTEISL O TOM, YTO OH JBaXIbl
Nojyyajl NUMchMa C Yrpo3aMd M YTO OH HE€ MEHEe JBYX pa3 IoJBepralcs
HamaJeHUI0 MW  (U3NYECKOMY HACWIIMIO BBHUAY €ro pEJIUTHO3HOU
JESITEIbHOCTU: B NEPBBIM pa3 CO CTOPOHBI Tpex MyuuH B aBrycre 2011
roja, Kormga oH paboraja Ha CBOEM TaKCH, U BO BTOPOH pa3 B HEYKa3aHHYIO
JlaTy €O CTOPOHBI YETHIPEX IOJHULUEUCKUX, KOTOpBIE JOCTABWIM €ro B
NOJMUENCKUN y4acTOK, e M30WIN €ro, MOJBECHJIM HOTaMHU K MOTOJKY U
HaKauMBaJIM BOJY 4Yepe3 HOC, IMOCJIE YEero OHU JIOKHO OOBUHMIIM €ro B
HE3aKOHHOM XPaHEHUU AaJIKOTOJbHBIX HAMUTKOB. KOMHTET...MpUHHUMAET K
CBEJCHHUIO  3asBJIEHHE TIOCyJapCcTBa-yyaCTHMKa O TOM, 4YTO  €ro
Hal[MOHAJbHBbIE OpPTaHbl 3aKJIIOYWIIM, YTO 3asBJICHHS aBTOpPa COOOLICHUS HE
BBI3BIBAIOT JOBEPHUSA, MOCKOJIbKY, B YaCTHOCTH, OH COOOLIWJI B MOJHUIMIO
JUIIbL O CJlIy4Yae yroHa €ro aBTOMOOWJS, HO HE COOOUIMI O MOJy4YEeHUU
MHUChbMa C yrpo3amMu. [ 0CyIapcTBO-y4YaCTHUK...3adBISET, YTO aBTOp JAejall
MPOTUBOPEUUBBIEC 3asiBICHUS OTHOCUTEIBHO NMCbMa C Yrpo3amMu OT
15 suBaps 2010 1., mOCKONBKY CHadajda OH TOBOPWJI, YTO OHO SBIISIETCS
AaHOHUMHBIM, HO Tmo3aHee npeactaBwil CoBETy NUCBMO, IOIAMNUCAHHOE
OJHOM PEIUTMO3HOM TpyHIloON, W JejJan IPOTUBOPEUYUBBIE 3aIBICHUS
OTHOCHUTEJIBHO TOTO, KaK OH €r0 NOJY4YMWJ: OH CHayaja 3asBWJ, 4TO HeE
pacnonaraeT 3TUM IIHCbMOM, HO MOCJ€ TOro, Kak €ro XoAaTailCTBO O
MpeI0CTaBICHUN YOexKuIla ObIO OTKIOHEHO, OH IPEABSIBUI €r0 B KaUeCTBE
JI0Ka3aTeNIbCTBA, 3asBUB, UTO OH OCTAaBWJ €r0 HAa XpPaHEHHE Yy €ro Marepu,
KOTOpas mepeciiajga eMy 3T0 nucbMo (IMyHKT 8.5 Pemrenus).

KoMuTteT...mpuHUMAET K CBEACHHUIO yTBEPKICHUE 3asBUTEINSI HAa TOT
CYET, 4TO, HECMOTPS Ha TO, YTO OH IMpoaeMOHCTpUpoBaid CoBEeTy MPU3HAKH
IpeamnoyiaraéMbIX  TBITOK Ha €ro Tejle ©W  TPOCUI  IPOBECTH
CIICIIMATU3UPOBAHHOE MEIUIIMHCKOE OCBHUICTCILCTBOBAHHE Ha IPEIAMET
MPOBEPKHU, ASUCTBUTEIIFHO JIM 3TH TPABMBI SBIISIOTCS PE3yJIbTAaTOM IIBITOK,
CoBeT oTKazajl eMy B NPEIOCTaBICHUU yOeXuIllna 0€3 pacropsHKEHUS O
MPOBEICHUHU TAaKOTO OCBHUIETENLCTBOBaHUA. OH TakXke NPUHUMAET BO
BHUMaHUE TOT JOBOJ  TIOCyIapCTBa-y4aCTHHKa, YTO B  TaKOM
OCBU/IETEIBCTBOBAHUH HE OBLIO HEOOXOIUMOCTH, MOCKOJIBbKY, KAKOBBI OBl HU
ObUTM €r0 WTOTH, OHO HE MOIJIO CIYXHUTh J0Ka3aTeIbCTBOM TOTO, YTO
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3a4BUTENIb TMOABEPraliC HACWIMIO MO TMPUYHHE €ro JAEATEIbHOCTH B
WHTEepecax XpUCTUAHCKOM opranusaiuu «Jesus Hope for Life» u uro Takoe
OCBHU/IETEIILCTBOBAHMWE HE NPOJAEMOHCTPUPYET, YTO OMNACHOCTh OyaAeT
rpo3uth B IlakucTaHe JIMYHO 3asiBUTENIO0 U OyAET B HACTOSIIEE BpeMs
peanbHOl. KoOMUTET...MpUHUMAET BO BHHMAaHME JIOBOJ TOCYyJapCTBa-
Y4aCTHHUKA HA TOT CUET, YTO MEIULMHCKOE CBUACTEIBCTBO, MPEICTABICHHOE
3asIBUTEJIEM, HE CIIY>)KUT HOATBEPKICHUEM TOTO, YTO OH SIBJISIETCS KEPTBOU
MBITOK, MOCKOJbKY ONHCAHHBIE B HEM TPAaBMbI MOIJIU OBITH PE3yIbTaTOM
MBITKU WA MOTJIM OBITh BBI3BAHBI «MHOTUMU APYTMMU MPUYUHAMU, TAKUMHU
KaK HeCYaCTHBIN ciiydail wiu BoitHa» (yHKT 8.6 Pemienus).

Komurer ormeuaet, uto TOT (PakT, 4TO 3asiBUTENb OBbLI 3ajJep>KaH B
[TakucTane nmonuiuei, MOABEPTCS HACUIIUIO U ObLI OOBUHEH B HE3aKOHHOM
XPaHEHUHU AJKOTOJILHBIX HAIIMTKOB, HE ocmapuBaeTca. KoMurer...oTMeuaer,
y10 COBET 3aKJIIOUMII, YTO XOTS 3asIBIICHHUS aBTOpPa COOOIIEHUS O COOBITHSIX,
CIy)KallluX, MO €ro YTBEPXKJIECHUIO, OCHOBAaHMEM IS TPEIOCTABICHUS
yOexuIila, OBIIM TMOCJIEIOBAaTCIILHBIMH, B XOJe coOecelloBaHUM B
NmmMurpannonnoit cinyk6e m B CoBeTe OH Jejlal HemoclieqoBaTelIbHbIC
3asIBJICHUS] OTHOCHUTEIbHO nuchbMa oT 15 ssuBapsa 2010 1., B TOM 4uciie o TOM,
KEM OHO TIOJANMUCAaHO W KakuM o0pa3oM OH €ro 3amoyy4ull.
Komurer...nmpuHUMaeT BO BHUMAaHUE YTBEPXKICHUE 3agBUTENISI O TOM, YTO
OH COOOIIUJI BJACTSIM TOCyAapCTBa-ydyaCTHHUKA, 4YTO OH HE MOT $SICHO
MMOMHHUTb BCEX JI€Tajied COOBITHUM, MOCKOJBbKY €ro maMsTh IMOCTpajajia B
pe3yibTaTe HAaHECEHUSI €My BO BpeMs NBITKH YAApOB IO TOJOBE M YTO
MO’TOMY B €ro cjiyyae JIOJDKEH ObLI NPUMEHAThCS Apyrod craHaapT
nokaseiBaHus (MyHKT 8.7 Pemienus).

Komuter HamoMuHaeT O TOM, 4YTO, XOTS Ha 3asBUTENE JICKUT
00513aHHOCTh MPEJICTaBUTh YOEeIUTEIbHbIE CBUJCTEIHLCTBA B O0OCHOBaHUE
CBOET0 XOJaTaiicTBa O MPEAOCTABICHUU YOEXKHIA, 3TO HE OCBOOOXKIAET
roCyJlapCTBO-y4aCTHUK OT HEOOXOAUMOCTH TIPWIOKHUTh 3HAUYUTEIbHBIC
yCHJIUS K TOMY, YTOOBI OINpPENEIUTh, €CTh JIM OCHOBAaHUS IOJaratrh, 4TO
3asBUTENI0 OYAET YIrpoXaTh OIMACHOCTh MOABEPTHYTHCS MBITKAM B ClIydae
BO3BpALICHHUS . B 9THX 06CTOsATENbCTBaX KOMUTET CUHTACT, YTO 3asIBUTEIH
MpEeACTaBUII OpraHaM TOCyAapCTBa-y4aCTHHUKA JOCTATOYHBIE MaTEpHalbl,
MOJITBEPKAIONINE €r0 YTBEPKACHUS O TOM, YTO OH TOJIBEprajics MbITKaM, B
TOM YHCIIE MEIUIMHCKOE CBHACTEIBCTBO , C TeM 4TOOBI OHH MIPOJIOJKUITH
paccienoBaHuE €ro 3asBJICHUM, B YAaCTHOCTH IIyT€M MPOBEICHUS
CNEIMATU3UPOBAHHOTO MEAUIIMHCKOTO OCBHUJETEIbCTBOBAHUA. [loaTOMY
Komurer 3akirodaer, 4YTO, OTKJIOHHMB XOJAaTaliCTBO 3asBUTENS O
MpEeNOCTaBIeHUU YOEXuIlla, HE MbITasICh OCYILIECTBUTh JalibHEHIIee
pacciieqoBaHUE €ro 3asBJICHUN W HE pacnopsAAMBIIMCHL O NPOBEACHUMU

2 KX npomus /lanuu, nyHkT 8.8; u @.K. npomus /{anuu, myHKT 7.6.
% Cm. MYHKT 2.3 BBIIIE.
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MEJUIIMHCKOTO OCBUJIETEIBCTBOBAHUSA, T'OCYAapCTBO-YYaCTHUK HE CMOIJIO
ONpPEACIUTh, €CTh JIU CEPbE3HBIE OCHOBAHMS I0JIaraTb, YTO 3asBUTEIIO B
cilydae BO3BpalleHUs OyAeT yrpokarb ONAaCHOCTh MOABEPTHYTHCS MBITKAM.
CoorBercTBeHHO, KOMHTET NpPHUXOAUT K TOMY BBIBOAY, YTO B JaHHBIX
0o0CTOSITeNbCTBAX JACMOPTALMS 3asBUTENS B CTPaHy €ro MPOUCXOXKICHUS
Oynetr mpenactaBisATh coOoi HapymeHue ctatbu 3 KonBeHuuu (myHKT 8.8
Pemenus).

BriBoabl Komurera: BBICBIIIKA rocyAapCTBOM-y4aCTHUKOM
3asiBuTens B Ilakucran OyameT mpeacTaBisATh cOOOW HapylleHHE CcTaTbu 3
KouBennuu (myHkrt 9 Pemenus).

Pemenue Komurera npotus meiTok oT 11 aBrycra 2017 r. nmo neny 3.4.X.
npomueé Kanaowi (coobuienue Ne 690/2015).

Tema coobwenusa: nenopranus B [Takucran.

BOI’lpOC cyuwecmea. HEAONYCTUMOCTD IPUHYAUTECIBbHOIO BO3BpaAIICHUA,
OIIaCHOCTb INMPUMCHCHUA IIBITOK 10 BO3BpaliCHUHA B CTpany
IIPOUCXOKIACHUA.

IIpaBoBbie mo3unun Komurera: KoMuTeT HAMOMUHAET, YTO I LEIEH
MPUEMJIEMOCTH TIOJaya XOJaTaiicTBa O BbLJAAYE BHUAA HA KUTEIBCTBO IO
COOOpaX€HUSIM TYMAHHOCTU U COCTPaJlaHUsl HU B KOEM CIlydae HE SIBJISIETCS
3 PEeKTUBHBIM CPEACTBOM IMPABOBOM 3aIlUThI, YUUTHIBASI €r0 HEIOPUANYECCKUMA
XapakTep U TOoT ()aKT, YTO OHO HE MPHUOCTAHABIMBACT UCIIOJIHEHUE PEIICHUS O
BBICBIIKE aBTOpa”" (IyHKT 7.4 Pemrenns).

Komurer nHamoMuHaer, 4yTo B CBOEH NPABOBOM NPAKTUKE M B CBOEM
[3]Jameuanun obmiero mopsimzka Ne 2 (2007) o0 uMIUIieMEHTaUUM CTaTbu 2
[KoHBeHIMM ]| OH yKe paccMaTpuBajl BOMPOC 00 OMACHOCTH MPUMEHEHUS TBITOK
HErOCYyJIapCTBEHHBIMU CYOBEKTaMH W HEMPOSBICHUU JOJDKHOTO YCEPAHS CO
CTOPOHBI TOCYAApCTBAa-y4acTHHKAa B (OpME BMENIATEILCTBA W TIPECEUCHUS
HENONMyCTUMBbIX 10 KOHBEHUMHM JEWCTBHUM, 3a YTO OHO MOXET HECTH
OTBETCTBEHHOCTE . B cBoeM [3]ameuannn obmero mopsiika Ne 2 Kommrer
HAIMIOMHUJI, YTO HETIPOSIBIICHUE «TOCYIapCTBOM HAJJIeKaIIero ycepaus B hopme
BMEIIATENILCTBA JIA II€J€H TPECeUeHUs MbITOK, HAKa3aHUsS BUHOBHBIX U
BOCCTAHOBJICHUSI TIpaB JKEPTB TMOOLIPSET U JIONyCKaeT Oe3HaKa3aHHOE
COBEpIIIEHUE HETOCYIapPCTBEHHBIMU CYOBEKTaMHU HEJIONyCTUMBIX TI0 KOHBEHITMN
nercTBui» (MyHKT 7.7 Pemienus).

28 Cwm., B wactHocTH, coobOmenue Ne 343/2008, Kanowszo npomus Kawnaowi, Pemienue,
HepI/IHSITOG 18 mast 2012 r., myHKT 8.3.

2 Cm. nyHkT 18 3amedanust obmero mopsiaka Ne 2 (2007) Komurera 00 mMIeMeHTaluu
cratbl 2. Cm. Takxke coobmenue Ne 322/2007, Hoowcamba u baruxoca npomus I[llgeyuu,
Pemenne, npunsaroe 14 mas 2010 r., nyskr 9.5.
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Ounenka Komurterom QakTHdecKHX 00CTOATENLCTB Aesa: Komuter
OTMEYaeT JI0BOJ] FOCyAapCTBa-y4yaCTHUKA O TOM, YTO HACTOSIIEE COOOIIEHUE HE
nojmnaaaer noxa aeiicteue cratbu 3 KOHBEHIMM, MOCKOJIBKY COJEpXKaliuecs B
HEM  yTBEpXKIeHHs  Kacatorcss  yrpo3  oT  «Cumax-u-caxaba»  —
HErOCyAapCTBEHHOTO 00pa30BaHUs, KOTOPOE OBLIO 3ampemnieHO MPaBUTEIIbCTBOM
[lakucrana Kak TeppoOpUCTHYECKass opraHu3ainus. KOMHUTET NpUHUMAET K
CBEJICHUIO YTBEPKJCHUE TOCyJapcTBa-y4yaCTHMKAa O TOM, YTO aBTOp HE
MPEAOCTaBUII JOCTATOUHBIX JOKA3aTEIhCTB B 000OCHOBAHUE YTBEPKICHUS O TOM,
YyTO  HamajeHue TIpynnupoBkn «Cumax-u-caxaba» ObBUIO  COBEPILIEHO
«rOCYAapPCTBEHHBIM JOJKHOCTHBIM JIMIIOM WJIM WHBIM JIMIIOM, BBICTYMHAIOIIUM B
oQUIMATHLHOM KauecTBE, WIH IO UX MOJCTPEKATEIbCTBY, WM C UX BEOMa WU
MOJTYAJIMBOTO corjiacusi», U 4to B l[lakucrane eMy OyaeT yrpoxkatrh peanbHas
JWYHasl OMacHOCTh MOJIBEPTrHYThCA MbITKaM. B 310l cBsa3u Komurer ormeuaet
MPEACTABICHUE TOCYJapCTBAa-y4aCTHHKAa O TOM, 4YTO aBTOp HE MPEICTaBUII
OOBEKTUBHBIX M YOEAUTENbHBIX [OKA3aTelIbCTB CYIIECTBOBAHUS OMACHOCTU
NPUYUHEHHUS] CWJIBHOM OOJM WM CTpaJaHuid eMy JUYHO TOCyAapCTBEHHBIM
JOJDKHOCTHBIM JIMIIOM WJIM WHBIM JIMIIOM, BBICTYMAIOUUM B O(QUIIMAIHLHOM
KaueCcTBE, WU MO0 UX MOJICTPEKATEIbCTBY, WM C UX BEJIOMA WM MOJYAIUBOIO
coriacus (myHKT 7.5 Pemienus).

Komurer oTmMedaerT...yTBepXAeHHUs aBTOpa O TOM, YTO MPABUTEIHCTBO
[TakucTaHa KOCBEHHO MNPUYACTHO K TIPECIEAOBAHUIO W 4YTO, KOTJa OH
oOpaTuics B MOJUIIMIO 32 TOMOIIBIO U TPABOCYIMEM, HUYETO MPEANPUHSATO
HE OBbLJIO, €r0 HUKAK HE 3alUTUIINU, U TTO3TOMY OH ObLI BBIHYX/I€H MOKUHYTh
[Takuctan. Komurer oTMe4aeT. .. yTBEPKACHUS aBTOpa O TOM, UTO MOJIUIUS
U MOPaBUTEIBCTBO CTPaHbl HEOXOTHO MPUHUMAIOT Kakue-aubo Mephl B
OTHOIIIEHUH CYHHUTCKHUX TEPPOPUCTUUYECKHUX OpraHu3aIuil, MOCKOJIbKY 3THU
OpraHM3allii TIOJB3YIOTCS MOAJACPNKKONW IMPaBUTEIbLCTBA CYHHHUTCKOTO
OOJNBIIMHCTBA YEPEe3 MOCPEJICTBO €ro pa3BeAbIBATEIBHOIO OpraHa, a HUMEHHO
MeXBEJOMCTBEHHOTO  Pa3BEJbIBATEILHOTO  yhpaBieHus (OyHKT 7.6
Pemenus).

[B] paccmarpuBaemom ciydae KomMuTeT cuvTaer, 4TO aBTOpP HE
NpeaCTaBWJI  JAOCTAaTOYHBIX  JOKAa3aTelbCTB B  OOOCHOBaHUME CBOHUX
YTBEpPKIEHUM O TOM, 4YTO MpaBUTENbCTBO [lakncTtaHa nDpuUYacTHO K
MPEINOJIOKUTEIbHOMY MPECIEAOBAHNUIO CO CTOPOHBI IpyNNUpOBKH «Cumnax-
n-caxaba». KoMHuTeT cCUuTAaET..., YTO aBTOP HE 000CHOBAJ MPEANOIATraeMYIO0
ONAaCHOCTh MOABEPTHYTHCS MBITKAM CO CTOPOHBI MAKUCTAHCKON MOJIMIIHH,
CIy0 O€30IacHOCTH U pa3BEIKW WIM HUMMUTPALNUOHHBIX oOpraHoB. C
YYE€TOM BBIIIEU3T0KEHHOTO KOMHUTET NpPUXOAUT K BBIBOAY O TOM, YTO
MPE/ICTAaBJICHHOE AaBTOPOM COOOIIEHHE SBJISETCS HENpUEeMJIEMbIM Ha
ocHoBaHuu crtatbu 22 KouBeHmuu wu mnpaBuia 113 b) ero mnpabun
NpOLEAypbl B CBA3M C HEAOCTATOYHOH OOOCHOBAHHOCTHIO (MyHKT 7.7
Pemenus).
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BoiBoast Komurera: cuutarh CcoOOlIeHHME HENpUEMIIEMBIM Ha
ocHoBaHuU cTatbu 22 KouBeHnuu (myHKT 8 Pemienus).

YVenosus codeporcanus 6 mecmax auuieHust c60600bl
IIpakTuka EBponeiickoro Cyna nmo npasam 4esioBeka

[Tocranosnenne EBpomnetickoro Cyna no xanode Ne 56220/15 «Amupoe
npomue Poccuuy (BbIHECEHO U BCTYNHIIO B cuity 17 oktsiOpst 2017 r.), KOTOpBIM
OTKJIOHEHa kajgo0a 3asBUTENS, CTPAJAlOLIEro psaoM 3a00JieBaHUN, Ha
HeoOecneueHne €My Haajexamed MEIUIMHCKOW TIOMOIIM BO  BpeMs
COJIEpKaHUs B UCTIPABUTEIHLHOM yUPEIKICHUH.

BmecTe ¢ TeM yCTaHOBIIEHO HapyleHue craTbu 3 KOHBEHIIMH B CBA3U C
HeoOeCIeueHNEM 3asBUTENI0 HAJUJIEKAlIEeH, C y4ETOM COCTOSIHUSI €r0 3/J0POBbS,
MEIULMHCKONM IIOMOIIM B CIEICTBEHHOM M30JIATOPE, a TAKKE HaIJIekKalUX
YCJIIOBUM COAEP/KAHUS B UCIIPABUTEIILHOM YUPEKICHUH.

3asBUTENb KAJTOBAJICSd HA OCHOBaHMM cTaTbh 3 KOHBEHLHH, 4TO €My HE
MPEIOCTABIANIACh HAJJIekKallass MEIMIUMHCKAass IIOMOLIb B CJIEICTBEHHOM
M30JISITOPE, U UTO YCJIIOBUS €r0 COACPIAHUS MO CTPAXKEU U JICUCHUSI B MEJIMKO-
CAaHUTAPHOM YaCTHU KOJIOHUU HE COOTBETCTBOBAJIM €TO HYXKJIAM.

Epomnerickuii Cya OTMETHI, YTO «...NOCJIE€ BBIHECEHUSI MOCTAHOBIICHHS
110 TIEPBOHA Xkan0be, OJAHHOMN 3asBHTEIEM,” CHTYAIHs 3asBUTEIIS H3MEHUIACD.
AJIMUHUCTpalys TNEHUTECHIMAPHOTO YYPEKICHUS YIy4IIWia YCIOBHUS €ro
COJlepKaHUsl TOJI CTpakell B CIEICTBEHHOM H30JIATOpE...M olecreyunna
BO3MOYKHOCTB MPOBEACHUS €r0 OCMOTPA BpayaMH Pa3IMYHBIX CIECIUATBHOCTEN
(myHKT 44 mOCTaHOBJICHUS).

EBpornericknii Cyz MOAYEPKHYN, YTO OH «...HE MOYKET ONMUPAThCA Ha
BBIBOJBI OKCIIEPTOB B  OTHOLICHUM CJIEICTBEHHOTO H30JITOpa BBUIY
3HAYUTEJIBHBIX Pa3IM4uid B TUIE YYPEKACHUs, YPOBHE NPEAOCTABIISIEMOIO
JICYECHUS U BPEMEHM, IPOIIECAIIETO0 C MOMEHTA COCTABJICHUs CaMOI'0 HEJIaBHEIO
OTYETa. YYUTHIBAS CIOKHOCTb COCTOSIHUS 340POBbS 3aBUTEIS C MEAULIMHCKOU
TOYKM 3pEHHUS U OTCYTCTBHE KaKUX-IMOO TMOSICHSAIOMIMX MEAMIIMHCKUX
CBUIETENBCTB B MOLIEPKKY JOBOJOB 3asBUTENs], Cyl HE HAXOAMT, YTO B €ro
KOMIIETEHLIUH OIPEIEIUTh HENOCTATKM B MEIMLIMHCKON ITOMOIIM, ITOIYy4aeMOU
3asBUTENIEM B KOJIOHMM. [I0dTOMy OH HE MOXKET yCTaHOBHUTH BHE Pa3yMHBIX
COMHEHHM TO, 4YTO JIEYEHHE, T[OJy4aeMOe 3asgBUTEIEM B KOJIOHMH,
npoTuBopeunsio TpedboBanusM ctathl 3 KonBeniuu. CrienoBaTtenbHO, B 3TOM
OTHOILIEHUH HapyuieHuss KoHBeHIMN He nMeeTcs» (IIyHKT 48 MOCTaHOBJIEHMUS).

2t «Amupos npomue Poccuuy ot 27 nosops 2014 r., sxanoda Ne 51857/13
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B oTHOmeHMM ycloBHI coAep)KaHHUS 3asBHUTENS IOA CTpakedl B
ucnpaBuTeibHOM  KoJMoHMKM Cya  ycTaHOBWII, 4YTO  «...aAMHUHHUCTpalUs
WCIIPABUTEIBHOTO  YUPEXKJCHHMS TpWiaraja yCWIus K TOMY, UYTOOBI
YIOBIETBOPUTH TMOTPEOHOCTH 3asBUTENS...OHAKO MPEICTABISAETCSA, YTO OTH
ycuiauss ObUIM B OCHOBHOM CBEIEHBI K OOYCTpPOMCTBY €ro Kamephbl.
B neHuTeHIMapHOM YYpPEKJICHUM HE HMEJIOCh MaHAYyCOB [JIsi WHBAJIUJIHBIX
KOJISICOK WJIA JU(TOB, MOATOMY IMOMEIICHUSI HE ObLIN MOJHOCTHIO JOCTYITHBIMU
JUISL  3aABHUTENA...XOTS OTO MOIVIO HE TMPEACTaBIATH MPOOIEMBI  TIPHU
KpPaTKOCPOUYHOM JIMIIICHUHA CBOOOJIBI, 3TO MIPUYHMHSIIO 3HAUYNTEIbHBIC HEY00CTBa
3aSBUTENII0 KaK 3aKJIIOUYEHHOMY, OTOBIBAIONIEMY TOKU3HEHHBIM  CPOK,
YBEIIMUMBAs €ro 3aBUCUMOCTh OT APYTUX 3aKJIIOUYCHHBIX, UYTO SIBIACTCS €IIIC
OJIHUM TIOBOAOM JJis OecrokoiicTBa Cyna» (myHKT 51 mocTaHOBIEHUS).

EBpomneiickuii Cyn OTMETHI, YTO «...HapsiAy € MHOMOIIbI IEpcoHaia
MEIUIMHCKO-CAHUTAPHONW YaCTU 3asBUTEII0 €KEIHEBHO OKAa3bIBAJIM MOMOIIb
JIpYyTUe CoAepKalllecsi BMECTE C HUM 3aKkitoueHHble. CyJl Ionaraer, 4Tto Takas
MOMOIIlb, 3aMEHsBIIAass COOOW TMOMOIIb, MPEAOCTABISIEMYIO TOCYJIapPCTBOM,
SBJISUIACH SIBHO HEIOCTATOYHOM» (IMMyHKT 52 MOCTAHOBJICHUS ).

Cyn Takke NOTYEpKHYI, YTO OH HEYAOBJIETBOPEH TEM «...KaKuM 00pa3om
3asBUTEJISI BHIBOJIUIIM B TIOPEMHBIA JABOP B TE€YEHUE NEPBBIX JIBYX HENEIb €ro
CoJlep KaHMsl B UCIIPABUTENbHONU KOJNOHUU. [IpoKkyparypoii ObLIO yCTaHOBJIEHO,
YTO TIOPEMHAs OXpaHa HaJeBajla Ha 3asABUTENS HAPYYHUKU WU 3aBA3bIBajia €My
IJ1a3a BCAKUM pa3, KOrja ero BBIBOJWIM BO ABOD...[IpumeHeHne Takon KpanHen
Mepbl 0€30MaCHOCTU ObLIO SIBHO HEOOOCHOBAHHBIM B ClIy4ae CEPhe3HO OOJIBLHOTO
YEJIOBEKa, KAaKUM SIBJISUICS 3asiBUTENb. ITO MOTJIO YHHXKATh U OCKOPOJISITH €ro U,
BO3MOXHO, OTHMMAaTh €ro (U3MYECKME W MOpaibHble CHIBD) (MYHKT 53
MOCTAHOBIICHUS ).

EBponericknii Cyn yCTaHOBWII «...HapylieHue cratbu 3 KoHBeHUNH B
CBA3M C IUIOXMM KAa4eCTBOM JIEYEHUS B CJIEACTBEHHOM H3O0JIITOpE U
HEHAJICKAIMMH YCJIOBUSIMH €T0 COJEpKaHUS B HCIPABUTENBHON KOJIOHHM
(MyHKT 54 mocTaHOBIEHUS).

[TocTanosnenne EBponerickoro Cyzaa no >xanode Ne 18496/16 u 2 npyrue
KanooObl «Ickepxanos u opyzue npomue Poccuw) (Boineceno 25 uronsa 2017 r.,
BCTynwio B cuity 25 okTsiops 2017 1.), KOTOPBIM YCTAaHOBJICHO HapyIICHUE
ctatbu 3 KOHBEHIMM B CBSI3U C HEHAJJICKAIIUMHU YCIOBUAMH COAEpKaHUS
OckepxanoBa T.JI. B CI€ICTBEHHOM HW30JIATOPE, B 3JaHUU PAOHHOIO CyJa W
MIPU TPAHCIIOPTUPOBKE 3asIBUTEISI U3 CIECTBEHHOTO U30JITOPA B 31aHUE Cy/Ia U
o0OpatHo.

3asBUTENb KAJIOBAJICA Ha HapylieHue ctarb 3 KOHBEHLMH B CBSI3H C
YCIIOBUSIMU €T0 COACPIKAHUA IO CTPAKEU U IIEPEBO3KHU.



145

EBponeiickuii Cyn ycTaHOBWIJI, YTO «...Ha 3asBUTENS MPUXOJU[JIOCH]
OKOJIO 3 KB.M. JIMYHOT'O MpOCTpaHCcTBa. DaKTOp OrpPaHUYECHHOTO MPOCTPAHCTBA
CBS3aH C JPYIMMHU AacleKTaMHh HECOOTBETCTBYIOMIUX (U3MUECKUX YCIOBUN
COJICpKaHMsI TIOJI CTpa)Kei, OTHOCSIIUMUCS, B YACTHOCTH, K JOCTYIy K
VOPAKHEHUSIM HAa CBEXEM BO3AYXE, €CTECTBEHHOMY OCBELIEHUIO U BO3IYyXY,
JIOCTATOYHOU TEMIEPATYphl B KAMEPE, BO3MOKHOCTH MOJIb30BaThCSA TyaJeTOM B
YEAUHEHUH, JOCTYIIOM K IMOCTEIbHBIM MNPUHAIJICKHOCTSIM U COOTBETCTBHUIO
CaHUTAPHO-TUTUEHUYECKUM TPEOOBaHUSM» (IIYHKT 35 MOCTAHOBJICHUS).

Cya mpuiien K 3aKIOYEHHUIO, YTO «...yCIIOBHUS COJEpKaHUS 3asBUTEIS
(V)i CTpaxxeu B [criencTBEHHOM H30J5TOpE| ObLIH
HeHaJyIe)KauMu. .. Clie10BaTeIbHO, B OTHOLIEHUH 3TOM Kal0Obl UMENI0 MECTO
HapymeHnue ctatbu 3 KonBenum» (myHKTHI 36-37 MOCTaHOBIICHUS).

[TocranoBnenune EBponeiickoro Cyna mo xamnooe Ne 3933/12 «lluckynos
npomue Poccuuy (BoiHEceHO 4 okTaA0ps 2016 r., BcTynwio B cuity 4 sHBaps
2017 r.), KOTOPBIM YCTaHOBJICHO HapylleHue ctatb 3 | ctaThu 13 KoHBeHUUH
B CBS3M C HEOOECNEUEHHOM 3asBHUTENIO, CTPajalolieMy CEpbE3HBIMU
3a00JIeBaHUSIMU, HaAJeXalleld, C Y4eTOM COCTOSIHUSL €ro  370pOBb,
MEIULMHCKON MMOMOIIM B MEPUOJ COAEPKAHUS MOJ CTPAXE U OTCYTCTBHEM Y
3agBUTENS d(P(PEKTUBHBIX CPENCTB MPABOBOM 3alIUTBl OT COOTBETCTBYIOIIHX
HapyLICHUH.

3asBUTENb KAJIOBAJICS, CChUIASICh Ha cTaThio 3 KoHBEHIMHM, HA TO, YTO
OpTraHbl BIACTH HE MPEAOCTABUIIN €MY HAJJICKAIIYI0O MEIULIMHCKYIO TOMOIIb, U
YTO YCJOBHUS €r0 COJIEPXKaHUSI MOJ CTpaxed B CIEICTBEHHOM H30JSATOPE
ABJSUTUCH HeHajmexanmMu. OH TakKe yTBEpiKIall, CChUIAsICh Ha CTaThio 13
KoHBeHIIMM, YTO OH HE HMMEJ B PACHOPSHKEHUU JOCTYMHBIX A(HPEKTUBHBIX
BHYTPHUTOCYIapCTBEHHBIX CPEJICTB MIPABOBOH 3alIUTHI B OTHOIIICHUH €T0 Kajo0.

EBpomneiicknii Cyn yCTaHOBHII, UTO «3asiBUTEIIb JKAJOBAJICA B PA3JIUYHBIC
OpraHbl BJIACTHM HA KA4€CTBO MEAMIMHCKON IMOMOIIM IPU COAEPKAHUU TOJ
cTpaxeid...Cie10BaTeNnbHO, 3adBUTENb MBITANICA OOpaTUTh BHUMAHHWE OPraHOB
BJIACTH HA COCTOSIHHE CBOETO 3/I0POBbS U KA4ECTBO MEIULMHCKON MOMOIIIH,
KOTOPYIO OH IOJy4yald INpU COAEPXKAHUM IOJ CTpaXEd U KOTOpas, IO €ro
MHEHUIO, SBJISUIACh HEHAIexKalen» (MyHKT 44 mOCTaHOBJIEHUS).

Cyn orMmeTwn, 4YTO «...HHA OJHO U3 IIPAaBOBBIX CPEICTB 3allUTHI,
NpEeMJIOKEHHbIX ~ BnacTsMu,  BKioyas  kano0y B OpraHbl  BIAcTH
MEHUTCHIMAPHOTO  YUYPEXKIEHHUs, TMPOKypaTypy WIM CyI, HE SBISUIOCH
3G ()EKTUBHBIM  CPEACTBOM  TPABOBOM  3allUThl  JUIA  MPEIOTBPAIICHUS
MpEANoiaraeéMblX HApyIICHUH WIM UX OCTAHOBKH, WIM JJIsi MPEAOCTABICHUS
3asBUTENII0 HAJUIEKAIIETO0 M JOCTATOYHOIO BO3MEIIECHHMS B OTHOILIEHUH €r0
ano0 B cooTBETCTBUM cO cTaThel 3 KonBeHum» (MyHKT 45 MOCTaHOBICHHUS).
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EBponeiickuii  Cyn  yCTaHOBWJI HAQJIMYKWE HapylweHus craTtbu 13
KoHBEHIIMM B CBSI3U C TEM, UYTO «...3aABUTENIb HE pacrnojaran 3Q¢GeKTUBHBIMU
BHYTPHUTOCYIAPCTBEHHBIMU CPEJCTBAMU MTPABOBOM 3aIUTHI B OTHOLIEHUH CBOUX
XKanmobd Ha KauecTBO MEIHMIIMHCKOW TOMOIINM M YCIOBHUS COAEP)KAHUSA TIOJ
CTpaxkei» (IyHKT 46 MOCTaHOBJICHHUS).

B oTHoOmeHMM HeoKazaHUsA 3aABUTENI0 HaJIeKalled MEIUIUHCKOM
nomom, Cya OTMETW, 4YTO «...NMCBMEHHBIE TIOKa3aHMs 3aK/IIOUYECHHBIX,
OTOBIBaBILIMX HAKAa3aHUE C 3asIBUTEJIEM, YKa3bIBAIOT HA TO, 4TO B Mae 2013 roxa
OH Hayajl MCIBITHIBATH CHJIbHBIE OOJIM, KOTOPHIC BIIMSIM Ha €r0 CIOCOOHOCTH
nepeIBUTaThCSl. Nubexkuun 00JIEYTONSIOLINX, PEIOCTaBIEHHBIX
POJICTBEHHUKaMU C OYEBUJIHOTO paspenieHus aJIMUHHUCTpPaLUU
NEHUTEHIUAPHOTO YUPEXIAEHUS M TOJ HMX KOHTPOJIEM, HE YIYYIIWIU €ro
cocrostHue. IIpochObl  3asgBUTENS O  CTAllMOHAPHOM  JICUEHUU  OBLIM
IPOUTHOPUPOBAHBl BIAcTAMU...B Takux oOcrosTenbcTBax, HECMOTps Ha
OTCYTCTBHE K00, 3aperuCTPUPOBAHHBIX B MEIUIMHCKOW KapTe 3asBUTEIS,
Cyn yOexxaeH B TOM, YTO aAMUHHUCTpAIHs IEHUTEHIMAPHOTO YUpexIeHUs Oblia
OCBEJIOMJIEHA O €ro mpoOieMax cO 3J0pOBbEM, HMMEIOIIUX MECTO C Mas
2013 roma» (myHKT 49 MOCTaHOBJICHUS).

EBponeiickuii Cyn mogyepkHys, 4YTO «...MEIUIMHCKOE O00Cie0BaHUE
3asBUTENSI B OTHOLIEHUH €ro 0oJiel B HOrax M CIIMHE ObUIO MPOBEIEHO TOJIBKO B
suBape 2014 rona, npuOIU3UTEIHHO YepPe3 BOCEMb MECAIIEB MOCIIE MOSBICHUS
YOOMSIHYTBIX CHMNTOMOB. [IprHMMas BO BHHMaHUE TSKECTb COCTOSHUS
3asBUTENISI M OTCYTCTBUE TMPEIATCTBUNA [JJI1 TPOBEICHHUS MEIULMHCKOIO
oOcinefoBaHUsl B OTHOUIEHWM MpUYMHBI ero kano0, Cyn cuuraer
HEMPUEMJIEMBIM OTCYTCTBHE CBOEBPEMEHHOI'O pEUIeHUs] MPOOJIEeMbl BIACTSIMHU.
BocsmuMecsuHas 3aepKka HE TOJIBKO IMOJBEpraja 310pOBbE 3asiBUTEIS PUCKY
CEpbE3HOT0, HEBOCIOJIHUMOrO Bpeaa, 000CTpeHUs 3a00JIeBaHMS, HO TaKKe
npojJieBanga ero Oose3HeHHble cTpananus. He paccmarpuBas BOmpoc O TOM,
oOecrieunnii 1 Obl CBOEBPEMEHHBIE MEpbl MO JMAarHOCTUKE U JICYCHUIO
BbI3JIOpOBIIeHUE  3asBuTENsd, Cya  cuuTaer, 4YTO  MNPOJOJIKUTEIBHOE
HEBHUMATEJIbHOE OTHOIICHHE MEIUUIUHCKUX pPAOOTHUKOB K COCTOSIHUIO
3agBUTENS, KOTOpOE OBbUIO CBSI3aHO CO 3HAYUTENBHON 00JIbl0, camMo Mo cede
npuBeNo K HapyuieHuto ctatbi 3 KonBenimmy (myHKT 50 MOCTaHOBIICHHUS).

Cyn npuien K BbIBOAY, YTO «...MMEJIO MECTO HapylleHUE CTaTbu 3
KoHBeHIIMM B CBSI3M C HEUCIIOJIHEHHEM BJACTSIMU CBOEHW OOS3aHHOCTH TIO
oOecIieueHnI0 HaJJIeKamed MEIUIIMHCKONW MOMOIIU 3asSBUTEIIO0 BO BPEMS €ro
coJiep>KaHus o1 cTpaxein» (myHkT S1 IOCTAHOBJICHMS) .

%B Bepxosasiit Cyn Poccuiickoit @enepanny noctynul psij nocraHosiieHui EBponeiickoro
Cyna mo mpaBaM 4YeJOBEKa, TAKXKE COJEpKAIIUX KOHCTATAIMIO HApYIIEHUs CTaTbh 3
KonBeHIIMU B CBSI3U ¢ HEOOECTICUEHHUEM 3asSBUTEISIM HAJICKAINUX YCIOBUU COJCpKAHUS B
Mecrax juieHus cBooosl. [ToctanoBnenus EBponeiickoro Cyna mo xamnobam Ne 71621/13 u
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IIpakTuka noropopusix opranos OOH

Cm. maxorce Hudicenpusedennoe Pemienne Komurera mpoTuB NmbITOK OT 11

asrycra 2017 r. nmo neny Paweo [xcaudan npomus Tynuca (cooOiieHue Ne
654/2015).

Cm. maxorce Hudicenpusedennoe Perienne KomureTra mpoTUB MBITOK OT 31
utonst 2017 1. mo neny Awum Paxuwes npomue Kazaxcmana (cooOuieHue Ne

661/2015).

UpesmepHas OnumenbHOCMb UCHOJHEHUs. 6CTYNUBUUX 8 3AKOHHYIO CUTY
CYOeOHbIX peuleHUll

IIpakTuka EBponeiickoro Cyna mo mpaBam 4esioBeka

B Bepxosuwsii Cyn Poccmiickoii @enepaunu  OOCTYHHI  PSif
nocraHoBiieHnii EBponerickoro Cyza mo mpaBaM 4YeloBEKa, COAEpKalluX
KOHCTaTalul HapyumeHus nyHkta | cratem 6 KouBeHumu u cratbu |
[Ipotokoma Ne 1 k KoOHBEHUMH B CBA3M C HEUCHOJHEHUEM HWIIM YPE3MEPHO
JUTUTEJIbHBIM HMCIIOJIHEHUEM BCTYIHUBUIMX B 3aKOHHYIO CHITY CyA€OHBIX pelIeHUui

381/15 «@unaumonose u @azrymounoe npomue Poccuuy (BbIHECECHO U BCTYIUIO B CHITY 6
okTsa0pss 2016 1.), Ne 53494/09 u 3 napyrux «Opyoxrcoe u opyzue npomue Poccuuy
(BbIHECEHO M BCTYnWIIO B cuity 6 utons 2017 r.), Ne 3459/13 u 4 npyrue xano0sl «Anmonoe
u opyzue npomue Poccuuy (Bpiaeceno u Bctymmwio B cuiny 20 uronst 2017 1.), No 38884/13 u
5 npyrux xanod «Bunkoe u opyzue npomue Poccuuy» (BbIHECEHO M BCTynwio B cuity 20
utonga 2017 r.), Ne 7369/09 u 7 npyrux xanod «/lonzoe u opyzue npomue Poccuuy
(BeIHECEHO W BcTymmiio B cuiry 12 oktsops 2017 r.), Ne 37783/16 m 9 mpyrux xanob
«/lyounun u opyzue npomue Poccuu) (BbIHECEHO W BCTYNuio B cuiy 12 oktsiops 2017 r.),
No 32795/16 u 7 npyrux xanob «Ezopoeé u opyzue npomue Poccuuy» (BHIHECEHO U BCTYITHIIO
B cunmy 12 oxtsiops 2017 1.); Ne 8306/10 u 6 npyrux xano0 «3enenkos u opyzue npomue
Poccuuy (BbiHECEHO U BCTymuio B cuiy 28 centsops 2017 r.), Ne 66757/14 u 6 npyrux
xanod «Kapeawun u opyzue npomue Poccuu» (Boineceno 21 mapra 2017 r., BCTynumio B
cuny 18 centsOps 2017 r.), Ne 29647/16 u 6 npyrux xanod «Kowienee u opyzue npomue
Poccuuy (BbiHECEHO U BCTYNWIO B cuity 12 okTs10pst 2017 1.), Ne 62980/10 u 6 apyrux xamnod
«Meoeeoes u opyzue npomue Poccuuy» (BbiHECEHO W BCTYNUio B cuiy 9 HosiOps 2017 1.),
Ne 16401/12 u 9 npyrux xanod «Moacapoe u opyzue npomue Poccuuy (Beieceno 21 mapta
2017 r., Bcrynwio B cuity 18 centsaops 2017 r.), Ne 16342/11 u 6 npyrux xanob «Iloaynun u
opyzue npomue Poccuuy (BbiHeceHO U BeTynwio B cuiry 6 uronsg 2017 r.), Ne 40016/16 u 9
npyrux xano0 «llomanoeé u opyzue npomueé Poccuu» (BbIHECEHO M BCTYNWIO B cuily 12
okTsi0ps 2017 1.), Ne 34649/16 u 6 npyrux xanod «Cmupnoe u opyzue npomus Poccuuy»
(BeIHECEHO M BCTYNUJIO0 B cruty 12 okTsa6pst 2017 1.), Ne 6496/14 u 9 npyrux xanobd «Cyuxoe
u opyzue npomug Poccuuy (BbiHeceHO U BcTynuio B cuny 4 mast 2017 r.), Ne 12860/11 u 7
Ipyrux xanod «lQouna u opyzue npomueé Poccuuy (BHIHECEHO M BCTYMHIIO B CHITY O HIOJIS
2017 r.), Ne 31044/08 u 9 npyrux xanob «Mynwkoe u opyzue npomue Poccuuy (BbIHECEHO
1 BCTynwio B cuity 12 okTsiopst 2017 1.).
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o 0053aTeNIbCTBAM HUMYIICCTBEHHOTO M HEHMMYIIECTBEHHOTO XapakTepa
rocyJapcTBa ¥ MyHHIIMIIAIBHBIX 00pa3oBaHuii. [TocraHoBIeHMs EBponeickoro
Cyna mo sxainobam NeNe 33064/07, 13600/10, 40437/10, 78491/12, 20600/13,
49569/13, 63406/13, 68839/13, 76570/13 «Kazauxoea u opyzue npomue
Poccuun, NeNe 19388/07, 46656/09, 47394/10, 59298/11, 64943/11, 44953/12,
72964/12, 40790/14 «Kypywuna u opyzue npomue Poccuuy, NeNe 36325/05,
2548/10, 72800/11, 18356/13, 6536/14, 38045/14 «beboymos u opyzue npomues
Poccuuy.

Bonpocwel ocywecmenenus 2ocyoapcmeom wopucoukyuu
IIpakTnka noropopunix opranos OOH
KomureT no npaBsam 4ejioBeKa

Pemienne Komurera no nmpasam yenoseka ot 26 urona 2017 r. mo nemy
bacem Axmeo Ucca Accun u op. npomus Kanaowi (coodbmenue Ne 2285/2013).

Tema coobwenus: OTBETCTBEHHOCTh TOCyJapcTBa 3a JEHCTBUSA
YaCTHBIX NPEATPUITUMN.

Bonpoc cywecmea. orpanuueHuss mpaBa Ha CBOOOIY; HE3aKOHHOE
MOCATaTe/IbCTBO HAa HENMPUKOCHOBEHHOCTh KWJIMIIA; JIMIICHUE MpaBa Ha
MOJIb30BaHHUE CBOCH COOCTBEHHOM KYIBTYPOH.

IIpaBoBbie mo3uumum Komurera: B COOTBETCTBUHM €O cCTaThed |
@akyIpTaTUBHOTO IMPOTOKOJA TOJBKO Tpa)KAaHE NOJB3YIOTCS IIPaBOM Ha
npejcTaBiieHne cooomieHuit (myHkt 6.3 Pemenus).

Komuter HamomMuHaeT, 4YTO B COOTBETCTBHU CO cTaTbed 1
@akyabTaTUBHOTO IMPOTOKOJIA OH MOXET IMOJdy4yaTb U paccMaTpUBaTh
COOOIICHHS OT JIUI, HAXOSIIIUXCS O]l FOPUCAUKITUEH TOCY1apCTB-YIaCTHUKOB.
On...HanmomuHaet, uro B myHkTe 10 [3]amedanust obOmiero mopsiaka Ne 31
(2004 rom) o xapakrepe OOIIEr0 FOPHUAUUYECKOrO 00SI3aTEIILCTBA, HAIAracMOro
Ha TOCYJapCTBa — YYACTHUKU [MeXIyHapOAHOTO NakKTa O TPaXKJAHCKUX H
MOJIMTUYECKUX TIpaBax], CKa3zaHO, YTO OT TOCYIapCTB-YYaCTHUKOB TpeOyeTcs
yBaaTh M o0ecrneuuBaTh Tpu3HaBaeMmble B Ilakre mnpaBa Bcex I,
HaXOJIAIIMXCS B MpeAeiax UX TEPPUTOPUHU, U BCEX JIMII, HAXOAIIUXCSA MO UX
IOPUCIUKIIUEH. DTO 03HAYAET, YTO TOCYJAPCTBO-YYAaCTHUK 00513aHO yBa)aTh U
obecrnieunBaTh JIIOOOMY JIMITYy, HaXOJSIIEMyCsl B TIpeaeiaXx KOMIIETCHIIMU WU
3 PEKTUBHOTO KOHTPOJIS ITOTO rOCYy/IapCTBa-y4yaCTHHUKA, MpaBa, MPHU3HABAEMbIC
B [lakre, maxxe ecinu JNMII0O HE HAXOAMUTCS Ha TEPPUTOPUHU TOCYJapCTBa-
yuacTHuka. Kak ykaspiBaeTcss B [3]amedyanun oOmero mnopsiaka Ne 15
[0 MOJIOKEHHH WHOCTpaHIEB B cooTBeTcTBUM C [lakToM|, mpuHATOM Ha
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nBaanaTh ceapMod ceccur (1986  T0X), BO3MOXKHOCTH  IOJIb30BATHCS
npeIycMOTpeHHbIMU B [lakTe mnpaBaMM HMEIOT HE TOJBKO TpaKIaHe
roCy/1apCTB-yY4aCTHUKOB, HO U BCE JIMIIA HE3aBUCHUMO OT MX TpakJaHCTBA WU
OTCYTCTBUS TaKOBOI'O, KOTOpPBIE MOTYT OKa3aTbCid Ha TEPPUTOPUU WIHA TOJ
IOPUCIUKIIMEH TOCyJapCTBa-ydyaCTHUKA, T.€. TaKW€ JMIA, KaK MPOCUTEIH
yOexwuia, OexeHIbl, TPYASAIIUECI-MUTPAHThl WM UHBIE KaTETOPUH JIHI. DTOT
OPUHIUI OPUMEHUM TaKXK€ K JIMIAM, HAXOJSIMIMMCS B paMKaxX KOMIETEHIUHU
wii  1oA  3((PEKTUBHBIM  KOHTPOJEM  CHJI  T'OCYIapCTBa-y4aCTHHKA,
JNEHCTBYIOIIMX 3a MpeeslaMyd €ro TEPPUTOPUH, HE3ABUCHUMO OT OOCTOSITENBCTB,
IpU KOTOPBIX OblIa YCTAHOBJEHA Takas KOMHIETEHUUs WM 3(PQEKTUBHBIN
KOHTpOJIb, KaK, HampuMmep, B Ccily4yae CHJI, [PEACTaBIAIOUMX COOOM
HAllMOHAJIBHBIA KOHTUHIEHT TOCYJapCTBa-y4yaCTHHUKA, BBIACICHHBIA  JUIS
y4acTHsl B MEXKIYHAapOJHOM OIepaluu IO IMOAJNEPKAHUI0 WIH YKPEIUICHUIO
Mmupa (myHKT 6.4 Peuienus).

Hecmotpss Ha TO, 4TO 00s3aTENbCTBA rocyJapcTBa B 00JACTH IIPaB
YyeJ0oBeKa Ha €ro COOCTBEHHON TEppUTOPUM HE MOTLYT OBITh BO BCEX
OTHOILIEHUSX TPUPABHEHBI K €ro oO0s3aTeNbCcTBAM 3a IMpelejamMH  €ro
Tepputopud, KOMHUTET cuuTaer, 4YTO CYIIECTBYIOT CHUTyallMd, B KOTOPBIX
roCyJapCTBO-y4aCTHUK 00S3aHO 00ECHednTh, YTOOBI IpaBa, NPEIyCMOTPEHHBIE
[TakTom, He HapyIIadUCh B peE3yNbTaTe SKCTEPPUTOPHAIBLHOW NEATEeIHLHOCTH
NPEANPHSTHH, HAXOMIIIMXCA IOX €ro OpPUCAHKIMEH” . ITo 0COGEHHO
aKTyaqTbHO B Te€X CiIydYasX, KOTJa HapylIeHUS TpaB YeJIOBEKa HACTOJIBKO
CepbE3HBI M0 CBOEMY XapaKTepy, KaK Te, O KOTOPHIX HJET pedyb B HACTOSIIEM
cooOmieHun (IMyHKT 6.5 Perenus).

Ounenka Komurerom ¢akTuyeckux 00CTOATENbCTB [eaa: ABTOpPHI
YTBEPKIAIOT, YTO SBISIOTCS ’KEPTBAMU HApYILIEHHWM WX IPaB IO CTaTbsIM 2, 7,
12, 17 n 27 [llakta] B pe3ynbTaTe MX BBICEIEHUS C HMX 3€MENb, a TaKkKe
CTPOMTEIBCTBA HAa HHMX H3PaUIIbCKOro noceyeHus. OHHM yTBEPXKIAIOT, YTO
roCyJapCTBO-y4aCTHUK HECET OTBETCTBEHHOCTh 3a 3TU HAPYILICHUS B TOM MEpE,
B Kakoil OHO HapyuIljio CBOE OKCTEPPUTOPHAIBHOE  00s3aTENbCTBO
rapaHTUpPOBaTh IIpaBa aBTOPOB B COOTBETCTBHUM C  BBILIECYIIOMSIHYTBIMU
MOJIOKEHUSIMA TeM, YTO: a) He NpenocTaBuwyio UM 3(G(EeKTUBHBIE CpEACTBa
MPaBOBOM  3allIUTHI, OTKa3aB B I[PUBJICYECHHH JIByX KOPHOpauuh K
OTBETCTBEHHOCTH 3a HapylIeHWs; MW b) HEAJEeKBATHO PETyJIUPOBAJIO
NEeATEIbHOCTh JIBYX KOpHOpauui it oOecrnedeHus TOoro, 4ToObl OHM HE
Hapywanu  nonoxeHus — Ilakra.  ['ocymapcTBo-ydacTHUK — OcHapuBacT
MPUEMJIEMOCTh TIPETEH3UH AaBTOPOB HAa TOM OCHOBAHMM, YTO aBTOPHI HE
00Jaa0T NpoLecCyallbHON MPABOCYOBEKTHOCTRI0O B KoMuTeTe, 4To cTaThu, Ha

2 Cm. coobmennst Ne 1539/2006, Mynagp npomus Pymwinuu, CooOpasKeHHs, PUHATHIC
30 uronst 2009 1., mynkr 14.2; u Ne 2005/2010, Xuxc npomue Ascmpanuu, CooOpaxeHus,
npussaTeie 5 HOs0ps 2015 r., myHkTH 4.4—4.6. CM. Takwke CCPR/C/CAN/CO/6, nyHKT 6;
CCPR/C/DEU/CO/6, myHkT 6; 1 3amedanue ootero mopsiaka Ne 31, myHKT 8.
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KOTOPBIE OHU CCHUIAIOTCS, HE UMEIOT AIKCTEPPUTOPUAIIBHOTO AEUCTBUS U YTO ITH
YTBEPKACHUS SBJIAIOTCS SBHO HEOOOCHOBaHHBIMHU (ITyHKT 6.2 Perenus).

['ocynapcTBO-y4yaCcTHUK 3asBJISE€T, YTO JBOE W3 aBTOPOB (MMYILECTBO
nokoiiHoro Axmena Mccel AOpamiel SIlccuHa u coBeT JepeBHU buiuh,
IPEJCTaBICHHBII 3aMECTUTENIEM NPEACEAATeNsl) SIBIAIOTCS HOPUINYECKUMU
JUIIAMHM U, TaKUM 00pa3oM, HE MOTYT pacCMaTpHUBaThCsl B KA4ECTBE JKEPTB B
coorBercTBUM ¢ Ilaktom u ®DaxkynbTaTUBHBIM IIPOTOKOJIOM...IIOCKOIBKY
UMYIIECTBO M COBET JEPEBHHU HE SIBIAIOTCS (uzndeckuMu aumamu, Komurer
CUMTACT, YTO OHH HE COOTBETCTBYIOT KpHTepHio ratione personae®, xotopsiit
NO3BOJMJI OBl MM MPEACTaBUTH cooOmieHue. Takum o00pa3oMm, JaHHOE
COOOIIICHHE SIBJIAETCS HEMPUEMIIEMBIM B 3TOM OTHOLIEHUU B COOTBETCTBUHU CO
cratbed | @DakynbTaTHBHOTO NPOTOKOJA IO NPUYHUHE OTCYTCTBHS JIMYHOIO
cratyca’” (myHKT 6.3 Pernenns).

Komurer...mpuHUMaeT K CBEACHHUIO YTBEPKIECHHE TIOCYyJapCTBa-
y4yacTHUKAa O TOM, YTO JAHHOE COOOLIEHHME HECOBMECTUMO C MPOLEAYypoi
paccMOTpeHHsI COOOILEHUH, TOCKOJIbKY aBTOPbI COOOILIEHUS HE MOANaal0T O
IOPUCIUKIIMIO TOCYIapCTBA-yYacTHUKA (MYHKT 6.4 Permenus).

Komurer otmewaer, uro c¢ 2004 roma kommanuum «I'puH mapk
UHTEPHAMHI» W «['pUH MayHT HMHTEPHAUTHI» ObUIM 3apeTUCTPUPOBAHBI U
nomunuuupoBanbl B Kanane, rae onu miatsat Hajnord. [loatoMy caMu KOMITaHUH
HaxoJsTCA B NpeAesiax TEPPUTOPUH U IOPUCAMKIHUHM TOCYyAapCTBa-y4aCTHUKA
(myHKT 6.5 Pemienus).

Komurer npuHUMaeT K CBEAEHUIO YTBEPKACHUE IOCYAapCTBA-yYaCTHUKA
O TOM, 4YTO O(DHIMATIBHBIM MECTOM J>KUTEIHCTBA MpEACEeAaTeNii U CeKpeTaps
o0enx Kopropamuii siBisiercs ropoa ['epiyiug B M3pawnie u 4To €IUHCTBEHHOE,
yTo CBs3biBaeT KaHagy W cocrapisitolye OpeaMeT cOooOIIeHus (PakThl, 3TO
MPEAINONOKUTENIbHAS TMPUYACTHOCTh K A€y JBYX IOPUJIAYECKHX JIWII,
3aperucTpupoBaHHbIX B KBeOeke, HO HE UMEIOIINX ITPU ATOM KaKoH-11M00 MHOM
3HAYMMOW CBS3M C ITOM MPOBUHIIMEH WA TOCYyAapCTBOM-ydacTHUKOM. Kpome
toro, Komuter otmeuaet, yto Bricmuii cyn KBeOeka oTkazasicsi OCyIIECTBISTh
IOPUCAMKIIMIO Ha JUCKPEIIMOHHBIX OCHOBaHWsAX forum non conveniens®?,
MOCKOJIbKY, B YaCTHOCTHU: a) CBs3b MexAy KBeOekoM W nuIaMu, UMEIOIUMH
OTHOULIEHHWE K JAHHOMY HCKY, SBJSIETCS KpallHE HE3HAYUTEIIbHOM, MOCKOJIBKY
BCE WCTIIBI W CBHUAETENW XUBYT B M3pawne wnu Ha 3anmagHoMm Oepery;
b) koprmopanuu 3apeructpupoBanbl B KaHage TOABKO JIHINL 1O MPUYHHAM,
CBS3aHHBIM C HaJIOrooOsiokeHrueM B WM3pause, M ACHCTBOBAIM B KayecTBE

30 Kpurepwuii numa (m1aT.)

31 Cm. coobmennst Ne 163/1984, K. u op. npomus Mmanuu, Pemenne, npunsitoe 10 anperns
1984 r., mynkr 5; u Ne 104/1981, A.P.T. u Ilapmusa Y.I'. npomus Kanaowi, Pemenue,
Hsz/IHSITOG 6 anpenst 1983 r., myHKT 8.

3 HeynoGnoe mecTo paccMoTpenus aena (J1at.)
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anbmep 220> OT MMEGHH W B HMHTEpecax KOPIIOPALHH, KOTOpPas HE SBIIETCS
pesunentoM Kananpl W He pacrnoiiaraeT KakuMu-ianbo aktuBamu B KaHnane;
C) «I'puH mapk UHTEPHAIIHI» U «[ PUH MayHT HHTEPHAIIHIDY HE MMEIOT aKTHBOB
B Kananme. X akTUBBI, €CIM TakOBbIE HMEIOTCS, HAXOIATCA Ha 3amaJHoM
Oepery, TIJ€ pacloJIORKEHbl 3JaHMs, COCTaBIMIOINIME MPEAMET CHopa; u
d) 3asBUTENTM OOpATHIUCh B KaHAJICKUWE CYABl TOJBKO IOCIE TOTO, Kak
HEKOTOpPhIE W3 HUX HCKOB OBUIM PACCMOTPEHbI U OTKJIOHEHBI CYyJI€OHBIMU
opranamu B U3paune (myHKT 6.6 Pemienus).

IIprHMMas BO BHUMAaHHUE 3JIEMEHTHI CBSI3H C TOCYAAPCTBOM-YYaCTHHUKOM,
KomuTer Takke CUMTAeT, 4TO B JAHHOM CIIy4ae aBTOpPHI HE IMPEICTABUIH
JIOCTATOYHYIO UH(POPMAIMIO O TOM, B Kakoi cternenn KaHnajga MOXKeT cCUUTaThCs
OTBETCTBEHHOM 3a TO, YTO HE TMPOSBWIA Pa3yMHYK  JIOJDKHYIO
NOOPOCOBECTHOCTh B OTHOIIEHHUU AKCTEPPUTOPUAIBHON NEATEIBHOCTU JABYX
KOMIaHUH. DTO BKIIOYAET, HAPUMEpP, OTCYTCTBUE MH(POPMAIUN B OTHOLLECHUU
JNEUCTBYIOIIUX B TOCYJAapCTBE-yYaCTHHKE  IIPaBW,  PETYIUPYIOLIUX
NEATENIBHOCTh  KOpIIOpaluid, MW  BO3MOXHOCTEH TIOCYyJAapCTBa-y4aCTHHKA
obecnieunTh 3((HEKTUBHOE PETYIUPOBAHUE COOTBETCTBYIOIIEH NEATEIBHOCTH;
0c000ro Xxapakrepa poJIM KOpPIOpalUid B CTPOUTENIBCTBE IOCEIECHUN W
MOCJIEICTBUNA MX JIEUCTBHUM JJId NpaB aBTOPOB; U MH(OpMALMU, UMEIOIICHCS B
pacnopsKEHUH TOCYAAapCTBA-YYACTHHKA, OO0 O3TOH JEeATENbHOCTH, BKJIHOYAs
npeackKazyeMocTh ee nocinenctsuil. Ha ocHoBe nHpopManyu, npeactTaBaeHHOMN
ctopoHamu, KomuTer cuMTaer, 4YTO CBA3b MEXAYy 00s3aTeIbCTBAMU
rocy1apCTBa-y4yaCTHUKAa B COOTBETCTBMHU C [lakToM, AEHWCTBHUSIMU KOMIIAHMM
«I'pyH mapk MHTEpHAWHI» U «[ pUH MAayHT MHTEPHALIHI» U MPEATIOJIAracMbIM
HapyILIEHUEM IIpaB aBTOPOB HE SABJISIETCS] TOCTATOYHO OOOCHOBAHHOW ISt TOTO,
YyTOOBI MPU3HATH COOOIIEHHE MPUEMIIEMBIM (ITyHKT 6.7 Pemienus).

BoiBoabl Komurtera: npusHaTh COOOIIEHHE HENPUEMIIEMBIM COIIIACHO
ctaTbe 2 PaKkyabTaTUBHOTO MPOTOKOA (MYHKT 7 Perenus).

Ilpaso Ha c60600y 6vipadicenus MHeHUU
IIpakTuka 1oropopusix opranos OOH
Komurer no npasam 4ejioBeka

CooOpaxenuss Komutera no npaBam yenoBeka oT 13 uronst 2017 r. mo
neny Auopeu Ceupuoos npomus Kazaxcmana (coobmenue Ne 2158/2012).

IIpaBoBbie mo3uumu Komurera: Komurer oTmewaer, 4ro npaBo
OTZEJIBHOTO JIMIA BBIPAKATH CBOE MHEHME, B TOM YHUCIE, Pa3yMEETCsl, MHEHUE

3 Hpyroii s (nat.)
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[0 BONpOCAaM IIpaB 4YeJIOBEKa, TaKMX Kak IpaBO Ha CIPaBEUIMBOE CyAcOHOE

pa3bupaTenabCTBO, SABISETCS YACThIO MIpaBa Ha CBOOOJHOE BBIPAKEHUE MHEHM,
9 34 )

rapanTupoBaHHoro ctathel 19 [lakra™ (myHkKT 10.2 CooOpaxkeHuit).

Komurer ccpinaercst Ha cBoe [3]amedanue obiiero nopsaka Ne 34 (2011)
0 CBO0OJic MHEHUU U CBOOOJE MX BBIPAKEHHUS, B COOTBETCTBHUU C KOTOPHIM
cBOOOJa MHEHHMM U CBO0OOJA WX BBIPAKEHHUS SBISIOTCS HEOTHEMIIEMbIMU
YCIIOBUSIMM BCECTOPOHHETO Pa3BUTHS JHUYHOCTH. OHHU HMMEIOT KIHYEBOE
3HaYeHWe [UIsi JI00Oro o0IIecTBa U SIBJSIIOTCS  OCHOBOIIOJATaOIIUMHU
3JIEeMEHTaMH J1I000T0 CBOOOJHOTO M JIEMOKPaTHUECKOro olmiecTBa (IIyHKT 2).
Komurer HamomMuHaer o TOM, 4ro MyHKT 3 crarbu 19 Ilakra pomyckaer
HEKOTOpPbIE OrPAHMYEHHUS, HO TOJIBKO MPEAYyCMOTPEHHbIE 3aKOHOM H
SBJIAIOIINECS HEOOXOJUMBIMU a) JJIs1 YBXKECHHSI MIPAB M PENyTALMHU JPYTUX JIHI]
u b) ans oxpaHbl TOCYJapCTBEHHON 0€30MacHOCTH, OOIIECTBEHHOTO MOpsAKa,
3M0pOBbSl  WJIM  HPABCTBEHHOCTH  HaceieHus. Jioboe  orpanuueHue
OCYILIECTBJICHUSI TaKUX CBOOOJA JOJDKHO CTPOro OTBEYaTh TPEOOBAHUIO
HEOOXOJUMOCTU U copa3MepHOCTH. OrpaHuuYeHUs: JOJKHBI YCTaHABIMBATHCS
JUIIb 71 TeX LeJied, JJI1 KOTOPBIX OHU MpEJAHA3HAYEHBI, U JOJKHBI OBITH
IPSIMO CBSI3aHbI C KOHKPETHOW LIEJIBIO, TOCTH)KEHUE KOTOPOM OHM MPECIEAYIOT
(myukT 22)*. KOMHTET. .. HATOMUHACT ), YTO HMEHHO TOCYAPCTBY-y4acCTHHKY
HAJUISKAT  NPOAEMOHCTPUPOBATh, YTO  OTPAaHMYEHUS MpaB  aBTOpA,
npeaycMoTpeHHble  cratbedt 19  ITlakra, sBAstOTCS  HEOOXOOUMBIMH U
copasmeprbiME° . W HakoHew, KoMuTeT HAIOMHUHACT, YTO TF060€ OrpaHHYCHHE
CBOOOJbI BBIPAXKEHUSI MHEHHM HE JOJDKHO OBITh CIMIIKOM IIMPOKHM TIO
XapakTepy, T.€. OHO JIOJKHO SIBJISITbCS HAUMEHEE OTPAaHUYMTEIBLHOW MEPOM, C
MOMOILBIO  KOTOPOM MOKET OBITh OOEcredYeHa COOTBETCTBYIOLIAS 3alllUTHAS
dbyHKIMS, U OBITH COpa3MEpPHBIM 3aluiaeMoMy uHTepecy (MyHKT 34) (ITyHKT
10.3 CoobpakeHnuit).

Onenka KomureroM pakTudyecKHX 00CTOSATEJAbCTB Jeaa: Komurer
OTMEUaeT YyTBEPXKJCHHWE aBTOpa O TOM, UYTO €ro MpaBO Ha CBOOOIY
BBIpQKEHHUSI MHEHUM, 3aKperuieHHoe B myHkTe 2 cratbu 19 Ilakra, ObLI0
orpaHu4eHo 0e3 TpeOyrmierocss Ha TO OCHOBaHHS, 0a3UPYIOMIETOCS Ha
KaKOW-TMOO0 M3 3aKOHHBIX IIeJIeH, MPEAyCMOTPEHHBIX B MyHKTE 3 cTarhu 19
[TTakTa]...KomuteT oTMeuaeT, 4TO aBTOp OBLT TPU3HAH BUHOBHBIM W

% Cm. Kusenmaa npomue QuunaHouu, TyHKT 9.3.

% CM. TaKke, B yacTHOCTH, coobmenne Ne 1948/2010, T ypuensx u op. npomus benapycu,
CoobOpaxenus, npunsareie 24 urons 2013 r., mynkr 7.7; Ne 2089/2011, Koponv npomus
benapycu, CoobOpaxkenus, npunsteie 14 utons 2016 r., nyukr 7.3; u Ilonnasuviii npomug
benapycu, nynkr 8.3.

% Cwm., Harpumep, coodbmenust Ne 1830/2008, ITusonoc npomus benapycu, CoobpaxkeHus,
npunsaTeie 29 okta0ps 2012 r., myHkt 9.3; u Ne 1785/2008, Onewxeeuy npomus Benapycu,
CooOpaxxenus, npunsaTbie 18 mapra 2013 1., myHKT 8.5.

37 Cwm., Hanpumep, cooGmenust Ne 2092/2011, Andpocenxo npomus Benapycu, CoobpaxeHus,
npussTeie 30 mapta 2016 r., nyHkT 7.3; u [lonnaenwiti npomuse benapycu, myHKT 8.3.
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omTpadgoBaH 3a OpPraHU3AlMIO «JIEMOHCTpAIMU», B KOTOPOW OH SBIISJICS
€IMHCTBEHHBIM YYaCTHUKOM, HE 3alpoOCHUB B OQUIIMAIBHOM MOPSIKE
pa3peueHnuss OT MECTHBIX OPTaHOB MCIIOJHUTENBbHOUW BiacTH. [lo MHEHHUIO
Komurera, rocygapcTBO-y4aCTHUK BMEMIAIOCh B OCYLIECTBICHHUE aBTOPOM
ero mpasa Ha CBOOOJHOE BBIPAKECHHUE MHEHUU U PACIPOCTPAHEHUE BCIKOIO
pona mHpOpPMAIUK W HACH, KOTOPOE 3alMIIECHO IYHKTOM 2 cTaThu 19
[Takra (myskrt 10.2 CoobpaxeHuit).

KomuteT oTmMeuaeT yTBEpKAEHUE aBTOPA O TOM, YTO BBEJECHHBIE B €T0
OTHOUICHWUM OTPAHUYEHUS HE NPEAYCMOTPEHBI 3aKOHOM, HOCKOJIbKY
BBIPAKCHUE MHEHUS OTJICIbHBIM JIMIIOM HE SIBIISIETCS «JIE€MOHCTpalneiy.
Komurer...oTMe4aeT MO3UIUI0 TOCYAApCTBA-YYACTHUKA O TOM, YTO, XOTS
MOHATHUS «JIEMOHCTpPAILUs» U «OOIIECTBEHHBIH MPOTECT» HE OMPEJICICHBI B
3aKOHE, IOBEJCHUE aBTOpa MPENCTABISET COOOM «IAEMOHCTPAIUIOY» IS
nesiel 3akoHa O MOPSJIKE OpraHU3aIMi U MPOBEACHUS MUPHBIX COOpaHUid,
MHUTHHIOB, IIECTBUH, MUKETOB M JeMOHCTpauui. HezaBucumMo oT TOTO,
3allpelIeHO JIM MOBEACHUE aBTOpPa B COOTBETCTBUU C BHYTPEHHHUM IIPABOM,
Komurer ormeuaeT, 4TO Ha MHUPHOE BBIPAXKEHUE OTAECIbHBIM JIUIOM B
OOIIECTBEHHOM  MECTE€ CBOEr0O  MHEHUS O  HPEIANOJOXKUTEIbHO
HECHpPaBeIJINBOM cysieOHOM pa3zbuparenabCcTBe HE JTOJI>KHBI
paclpoOCTPaHATLCS TE€ K€ OrpaHUYCHHUs, KOTOPbIE TPUMEHSIOTCS K
coOpanuto yui. KoMHUTET...0TMEYaeT, YTO HU TOCYJapCTBO-YUYaCTHUK, HU
HAIlMOHAJIBHBIE CYJbl HE YKa3aJIl HUKaKUX KOHKPETHBIX OCHOBAaHUM, KaK 3TO
TpeOyeTcsi B COOTBETCTBUU ¢ MyHKTOM 3 ctarbu 19 IlakTa, B 000CHOBaHUE
HEOOXOJUMOCTH OTPAaHUYCHUM, BBEICHHBIX B OTHOIICHUHU aBTopa38. B
YaCTHOCTH, TOCYAapCTBO-YYaCTHUK HE€ OOOCHOBAJIO MPUUYMH, MO KOTOPHIM
MOJy4YeHUE TPEABAPUTEIBHOTO O(PUIMATBHOIO Pa3pelIeHus OT MECTHBIX
OpPTaHOB /IO TMPOBEACHUS OJUHOYHOW aKIMU NPOTECTa HEOOXOAUMO IS
OXpaHbl TOCYIApCTBEHHOW OE€30MacHOCTH, OOIIECTBEHHOTO TMOpsIKa,
3I0POBbSI MM HPABCTBEHHOCTH HACEJICHUS JIMOO ISl YBaXKCHUS MPaB WU
penyrtauuu Japyrux Juna. Kpome TOro, rocyaapcTBO-yYacTHUK HeE
MPOJEMOHCTPUPOBAIO, YTO W30paHHBIE MEpHI, T.€. MPU3HAHUE aBTOpa
BUHOBHBIM U HajOXeHue mrpada B pasMepe MOJOBHHBI MaKCHUMaJIbHOMU
cyMMmbl coriacHo 4acTtu 1 cratbu 373 Komekca 00 aaMUHUCTPATHUBHBIX
MpaBOHAPYIIEHUAX, TPEACTABISIN COOOM HaWMeHee OTrpaHUYUTEIIbHBIC
MEpPBI UJIH SABJSIIUCH COPA3MEPHBIMHU 3AUUIIAEMOMY HHTepecy39. Komurer
rmojlaraeT, 4To B JaHHBIX OOCTOATENHCTBAX HE OBLJIO JOKa3aHo, 4YTO
HAJO0KEHHbIE Ha aBTOpa OrpaHUYEHHUs OBUIM ONpaBIaHbl 3aKOHHBIM
HHTEPECOM M SABJISIIIUCH HEOOXOAUMBIMHU WJIM COpPa3MEPHBIMU TaKOW I1€JIN B

%8 Cwm. cooburerne No 1604/2007, 3anecckas npomus Benapycu, CooOpaxeHus, IPUHATHIC
28 mapta 2011 1., mynkr 10.5.

% Cm. coobuienne Ne 2137/2012, Topecoscuna npomus Kasaxcmana, CoobpaxeHus,
npuHsAThIe 21 okTsa0pst 2014 r., myHKT 7.5.
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COOTBETCTBHU C YCIOBHSIMH, U3J0KCHHBIMH B TIyHKTe 3 ctarbu 19 Ilakra.
[looToMy OH TpPUXOAUT K  3aKIIOUCHHI0, YTO TIpaBa  aBTOpa,
peaycCMOTpeHHbIe TyHKTOM 2 ctaThu 19 Ilakra, ObuTu HapymeHbl (ITyHKT
10.4 Coobpaxenuii).

BoiBoabst Komutera: mnpencraBieHHble (aKThl CBUIACTEILCTBYIOT O
HapymeHnuu Kazaxcranom ctateu 19 [lakra (mynkT 11 CooOpakeHwit).

IIpaso uzbupams u 61Mb UBOPAHHBIM
IIpakTuka norosopusix opranos OOH
KomureT 1no npaBam yeJjioBeka

Coo0Opaxkenunss Komurera nmo mpasaMm uenoBeka oT 13 uronst 2017 r. mo
neny Kpucmogpep Anoscep npomue Aecmpanuu (coobuenne Ne 2237/2013).

Tema coodbwenus: o0sA3aTeNbHOE TOJOCOBaHHE Ha ¢enepaTbHBIX
BBIOOpAX.

Bonpocvl cywecmea. mpaBo Ha BMENIATENbCTBO B JIMYHYIO JKU3Hb;
cB00O/Ia MBICIIH, COBECTH M PEIUTHH; CBOOOJA BhIpaXEHU MHEHUHN; TIPaBO
UMETh CBOE€ MHCHHE, TMpaBO MPUHUMATh YYacTHE B  BEJACHHU
rOCyAapCTBEHHBIX JIe]l U TIPaBO royioca; MpaBo Ha PABEHCTBO Mepe]] 3aKOHOM
U Ha paBHYIO 3allUTy 3akoHa 0€3 BCAKOW NMCKPUMHUHAIIMH; MPaBO Ha
s deKTUBHBIE CPEICTBA MPABOBOM 3AIUTHI.

IIpasoBbie mno3unum Kommurera: ...Komurer ccpumaercas Ha CBOe
[3]ameuanue obuiero nmopsaka Ne 25, B KOTOPOM CKaszaHo, 4To, XOTs [lakT u He
COJIEPKUT TpeOOBaHUSA O HAIMYMU KAKOM-TMOO OMpeiesieHHON M30upaTeabHOM
CUCTEMBI, JIF00asi cucTemMa, JMEHCTBYIOIAs B TOCYJapCTBE-yYaCTHUKE, JOJHKHA
COOTBETCTBOBAaTh IIpaBaM, 3aKpeIUICHHbIM B crTatbe 25 [[lakTta], a Takxke
rapaHTHPOBATh M 00ECICUMBATH CBOOOLHOE BOJICH3BSBICHHE WM30HpaTeIei
Ona NoDKHA TapaHTUPOBaTh, B YAaCTHOCTH, YTOOBI JIMIIAM, WMEIOIIMM IPaBO
rojioca, Obljla MPEJOCTABICHA BO3MOXKHOCTh CBOOOJHO TOJOCOBATH 3a JHOOOTO
BBIJIBUHYTOTO KaHAWAAaTa, a TakKe CBOOOJHO TOJOCOBAaTh B MOJACPKKY
MIPaBUTEILCTBA CTPAHBI WM MTPOTHUB HETO M YTOOBI TOJOCOBAHKUE OBIJIO TAHBIM.
[Toatomy KomuTeT cymTaeT, 4TO CHCTEMa TOJOCOBAHHUS JOJDKHA TIO3BOJISTH
n30MUpartessiM TrojocoBaTh 3a JHOOOTO BBIJBUHYTOIO KaHAWJAaTa WIM HE
rojocoBaTh HM 3a KOT0, B TOM YHCJE IMOJaBas HE3alOJIHEHHBIC WIA HeE
COOTBETCTBYIOIIINE YCTAHOBJIEHHON (popMe OIOJUIETEHH, a TaKkKe 00ecrneunBaTh,
4yTOOBI MOJ[a4a T0JIOCOB MPOBOAMIACH ITyT€M TalHOro rojocoBanus. Komurer
CUMTAET..., YTO J00as CaHKIMS 32 HEy4yacTUEe B TOJOCOBAHHM JIOJDKHA

40 Cm. Bameuanue obmero mopsiaka Ne 25, myHkr 21.
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YCTaHABIIMBATHCS 3aKOHOM, OBITh pa3yMHOW M MPOMOPIIMOHAIBHOMN U HE TOJDKHA
CKa3bIBaThCSl HA MCTIOJIB30BAaHUM WJIM OCYIICCTBICHUU IPaB, MPEIyCMOTPCHHBIX
[TakTom (myHKT 7.3 CooOpaxeHuil).

Ounenka Komurterom QaxkTHdecKuXx 00CTOATENbLCTB Aesa: Komuter
NPUHUMAET K CBEIACHUIO YTBEPXKACHUS aBTOpa O TOM, 4YTO CHUCTEMaA
0053aTEILHOTO TOJOCOBAaHUS M IITpad, HAOKEHHBIM Ha HEro B CBSA3M C €rO
HEY4YaCTUEM B TOJIOCOBAaHHMM, HWCKaXalOT U TMOABEPraloT MNPUHYKICHUIO
cBOOO/IHOE BBIp@XKEHHE UM CBOEW BOJNM H30UpaTens, MPEACTaBISIOT COOOi
HalpaBJICHHYI0 TIPOTUB HETO MeEpy TMNPUHYXKACHUSA, TOOYXICHHS WIH
BMEIIATEIbCTBA, B YaCTHOCTH B TOM, YTO KacaeTcs Oyayluux BBIOOPOB, H,
CJIEOBATENBHO, MPOTHUBOpEYAT MOJokeHusM ctatbu 25 Ilakta. Kpome Toro,
aBTOp YTBEPKJAET, YTO 00s13aTE€IBLHOE IOJIOCOBAHUE HE BEJET K OCYILECTBIECHUIO
MpaB OTAEIbHBIX JIMIl MPUHUMATh Y4aCTHUE B BEJACHUU T'OCYJAPCTBEHHBIX €.
KomuTer...MpUHUMAET K CBEICHUIO apTyMEHTBI TOCYJapCTBA-YYaCTHHUKA O TOM,
4YTO, B YAaCTHOCTH, €ro u30OupareiapbHasi cHCTeMa HMEET B OCHOBE
JIEMOKPATUYECKUN TPUHIMIT BCEOOIIEro y4acTHsi B3POCIOTO HACEJICHUs B
rOJIOCOBAHUM U COTJIAacyeTcsi ¢ ero oosizarenscTtBamu 1o [lakty, yto IlakT He
COJIEPKUT TPeOOBAHUN O HAJUYMH KaKOW-TMOO OIpeesIeHHON M30upaTeIbHOM
CUCTEMBI M YTO U30HpaTEIN MOTYT CBOOOJIHO TOJI0COBATh 3a JIFOOOr0 KaHAUAATa
WJIU HE TOJI0COBATh HU 3a KOro 0€3 HEMPaBOMEPHOTO BIUSIHUS WA KaKOTO-JTH00
npuHykaeHus (myHkT 7.2 CooOpaxxeHuit).

Komurer ormedaer, yTto yTBEep:KIeHHUs aBTOopa mo crarbe 25 [Ilakral, B
YaCTHOCTH B OTHOUIEHUM MPUHYIUTEIBLHOTO XapakTepa Hall0)KEHHOTO Ha HEro
mrpada, B KOHEYHOM CYETE CTaBAT BOMPOC O COBMECTUMOCTH CHCTEMBI
0053aTEILHOTO TOJOCOBAHUS B FOCYJapCTBE-YYACTHUKE B TOM BHJIE, B KOTOPOM
OHa ObUIa MpPUMEHEHA K aBTOpy B Xoje ¢enepanbHbix BbIOOpoB 2010 roga, c
nosioxkeHusimu [lakra (myHkr 7.3 CoobpaxeHuit).

KoMuTeT nmpuHHMaeT K CBEJCHHIO 3aMEUaHUsl TOCYAapCTBA-yYaCTHHUKA O
TOM, YTO B paMKax CHCTEMbI OO0SI3aTEIILHOTO T'OJIOCOBAHUS W30UpPATETH MOTYT
cBOOO/IHO T0JIOCOBAThH 3a JHOOOr0 BBIIBUHYTOIO KaHIWJATa WM HE TOJOCOBATh
HU 3a KOro, B TOM 4YHCJIE€ TOJaBas HE3alOJHEHHbIE WM HCIOPYCHHbBIE
OroyeTeHy, 0e3 HEMpPaBOMEPHOTO BIIMSHHUSA WM KaKOTO-THOO MPUHYXKIEHUS,
YTO [0Jaya TOJOCOB IMPOBOAMUTCS IyTEM TaWHOTO TOJIOCOBAaHMSI M UTO
n30upaTea HECyT OTBETCTBEHHOCTh JHIIb B BHAe IuTpada pasmepoMm B 20
aBCTPAJMICKUX JOJUIAPOB, €CIM OHM HE MONAAYyT M30MpaTeIbHBbIA OHOJIIETEHb
OJHUM M3 YCTAHOBJIEHHBIX CIIOCOOOB M HE YKaXXKyT BECKYIO U JOCTATOYHYIO
NPUYUHY Hey4dacTus B ronocoBanuu (myHKT 7.4 CooOpakeHuit).

B nmannom neme Komuter oTmeuaer, 4TO IS BBIMOJHEHUS CBOUX
o0si3aHHOCTEW B KadecTBe m3buparens Ha (denepanbHbix BeiOOpax 2010 roma
aBTOp OBIT O0S3aH TPUNUTH HA W3OUPATEITBHBIA YYaCTOK W OIYCTHTH CBOM
OrOJITIETeHh B M30MPATENBHYIO YPHY COTVIACHO MPWHITUITY MPOBEICHUST TAifHOTO
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rojocoBanus. Ilo yTBepkIeHUIO aBTOpa, €clu H30UpaTenh IMOXKEIAeT He
rojlocoBaTh HU 3a OJHOTO M3 KaHAMAATOB, KaK B €ro ciyvae, u3Ouparesb
JOJDKEH TMOJaTh TOJIOC HE B YCTAaHOBIEHHOW ¢opme, 4TO OyIeT HMETh
COMHUTEJIBHBIN C MPAaBOBOM TOYKM 3peHUs cTaryc. Komurer otmevaer, 0HaKo,
YTO TI0/JaYa HE3aMOJHCHHBIX OMJIIETEHEH TpeaycMoTpeHa B pazjaene 268
3akona CopapyxectBa 0 BbIOOpax. OH...0TMEYaeT, YTO aBTOpP HE OOBSICHUI,
MOYEeMy HE3aMoJHEHHBIM OIOJUIeTeHh pealbHO HE OTpaxal OBl €ro BOJIO
u30uparenss HE MOAJEPKMBATh HU OJHOTO W3 KaHAWIATOB Ha (eaepaiabHBIX
BeiOOpax 2010 roma. Kpome Toro, amstop He mnpeactaBunl Komutery
yOeIUTENbHBIX apIYMEHTOB B JJOKA3aTeJIbCTBO TOTO, YTO HAJOKEHHBII Ha HEro
mTpad sBISETCS HEPa3yMHBIM UM Hecopa3MepHbIM (IyHKT 7.5 CooOpaxeHuil).

BoiBoabl Komurera: npencraBieHHble (DAKThl HE CBUAECTENIBCTBYIOT O
HapyLIEHUHU IIpaB aBToOpa, NpeaycMoTpeHHbIX B [lakte (myHKT 8 CooOpakeHuit).

B cpepe epasricoancko-npaeosvix omuowienuil
IIpakTuka goropopusix opranos OOH

Cm. Hudicenpusedennvie Coodbpakenns KomuTeTa o rnpaBaM 4ejaoBeKa OT
18 wmronma 2017 1. mo neny HK. npomuse Huoepnanoos (cooOlieHue
Ne 2326/2013).

Cm. Hudcenpugeoennvie Coobpaxkenns KomureTa 1o nmpaBam 4eaoBeKa OT
13 urons 2017 r. o neny Ilemp I'amunos npomus Poccuiickoti Pedepayuu
(coobmenue Ne 2171/2012).

Cwm. Hudcenpuseoennoe Pemienne Komurera npotus neiTok ot 11 aBrycra
2017 r. mo neny Paweo /icauoan npomus Tynuca (coodienue Ne 654/2015).

Cm. Huoxcenpueedennoe Pemenne Komurera OOH npoTHUB HBITOK OT
31 urons 2017 r. mo neny Awum Paxuwes npomus Kazaxcmana (cooOlieHue

Ne 661/2015).

B cpepe epasicoancko-npoyeccyanvnvix omuouwienui
IIpaso na cnpaseonugoe cyoebHoe pazoupamenbcmeo
IIpakTka norosopusix opranos OOH

Komurer no npaBam 4ejioBexka
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CooOpaxennss Komurera o npasam uenoBeka ot 13 wurons 2017 r. mo
neny Ilemp [amunose npomus Poccuiickoi ®@edepayuu (cooOIIeHUE

Ne 2171/2012).

Tema coobwenus: MPUHYOUTEIbHOE BBICEJICHHWE M3 JIOMa M yTpara
MMYIIECTBA aBTOPOM COOOIIICHHUS.

BO?ZpOC cyujecmea. HCIIPHUKOCHOBCHHOCTH YaCTHOM ZKHU3HH, 3al0HUTa
3aKOHaA.

IIpaBoBbie mno3unum Kommurera: Komurer ccputaercss Ha CBOeE
[3]ameuanne obmero mopsiaka Ne 32 (2007) o mpaBe Ha PaBEHCTBO IEpen
CylaMd M TpuUOyHaJlaMd M Ha CHpPaBeIJIUBOE Cy/neOHOE pa30oMpaTenbCTBO, B
KOTOPOM OH OTMedYaeT, uTo ctaths 14 [[lakra] «oxBaThiBaeT mpaBo AOCTyNa B
CyZIb» TIPU «OMpPEACTICHUU MPaB U 00A3aHHOCTEH B KAKOM-JIMOO Tpa)kIaHCKOM
npouecce...JlocTyn K OTHpaBiIE€HUIO TPaBOCYIUs JIOJDKEH JEHCTBEHHBIM
00pa3oM rapaHTUpPOBATHCS BO BCEX TAKUX CIydasiX B ILIEJISIX 0O€CIEYeHUs TOTro,
yTOOBl HUKAKOE JIMII0O HE OBUIO C MPOIeCCYaJbHOM TOUKU 3PEHUS JIUIIEHO
CBOETO MpaBa TpeOoBaTh MpaBocyams»  (yHKT 9.2 CoobpasKkeHuii).

Komurter ccputaercst Ha cBoe [3]ameuanue obmiero nopsaka Ne 16 (1988)
O MMpaBe€ Ha JIMYHYIO JXKW3Hb, B KOTOPOM OH IIOSICHAET, YTO «HE3aKOHHOE)
BMEIIIATEJILCTBO O3HAYAET, YTO «BMEUIATEIHCTBO BOOOINE HE MOXET HUMETh
MeCTa 3a UCKIIOUYEHHEM CJIy4yaeB, NPEAyCMOTPEHHBIX 3aKOHOMY». Takum
o0pa3oM, caM 3aKOH «JI0JKEH COOTBETCTBOBATH MOJIOKEHUSIM, TIEJISM U 3a/1adyaM
[TakTa», a ero mpuMeHEeHUE JODKHO B JIIOOOM citydae ObITh «00OCHOBaHHBIM B
KOHKPETHBIX 00CTOSITeIbCTBAX) > (IIYHKT 9.3 Co0BpakeHHir).

Ounenka KomureroM (pakTHueckux 00CTOATEJbLCTB Jena: Komuter
MPUHUMAET K CBEJICHUIO YTBEPXKICHUE aBTOPa O TOM, YTO OH HE ObLI BhI3BaH HA
CJIyIIaHUS IO BOIIPOCY O €Tr0 BBICEJIEHUU M, CIEAO0BATEIIbHO, HE TPUCYTCTBOBAII
HAa OJTHUX CIylmaHusx. B CBOMX 3aMeyaHUsIX TOCYJapCTBO-YYaCTHUK HE
omnpoBepraer Toro (pakra, 4To aBTOp HE MPUCYTCTBOBA Ha CIYIIAHUAX, HO U HE
COO0IIaeT HUYETO, YTO CBUETEIHLCTBOBAIO OBl O TOM, YTO aBTOP ObLI JOJIKHBIM
o0pa3oM YBEJIOMJICH O HEOOXOIUMOCTH SIBUTHCA B CyJ, HO HE sBuUiCs...B
JJAHHOM cJly4ae aBTopy ObUT (PAaKTHUUECKH 3aKPBIT JOCTYM K CYIy B pe3yJbTare
TOT0, UTO €My He OBLJIO COOOIIEHO O CIYIIAHUSAX IO BOMPOCY O BHICEJICHUU U OH
Ha HUX HE NMpUCYTCTBOBaJI. KoMuTeT mojaraer, 4To B CUTy ATUX OOCTOSITEILCTB
U B OTCYTCTBHE Pa3biACHEHHs] CO CTOPOHBI TOCYyJapCTBa-y4yaCTHUKA
OTHOCUTEJIBHO TOTO, MOYEeMYy aBTOp HE OBbUT YBEJOMJICH O JaTe W BpPEMEHU
MPOBEICHUSI CIYIIAHUW O €r0 BBICEJICHUH, TOCYAapCTBO-YYACTHUK HAPYIIHIIO
mpaBa aBTOpa, NpeaycMOoTpeHHble NMyHKTOM | cratbu 14 Ilakta (myHKT 9.2
CoobOpaxeHuin).

1 Cwm. Bameuanmue o6rero mopsiaka Ne 32, myHKT 9.
42 Cm. Bameuanue obmero mopsaka Ne 16, myHkT 3.
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KoMuTeT. .. puHUMAaET K CBEJACHHUIO YTBEPKICHHS aBTOpPa O TOM, YTO OH
OBLT HE3aKOHHO BBICEJICH M3 KBAPTHUPHI, B KOTOPOU MPOKHUBAJ CO CBOCH CEMbEi,
U YTO BO BPEMs BBICEJICHHUS €0 JMYHbIC BEINN ObLIN MEepeJaHbl YaCTHOMY JIMILY,
a 3aTeM OTIPABJICHBI Ha XpPaHEHUE M B UTOTe YTEPSIHBI. [ 0CyaapCcTBO-yYIaCTHHK
yTBEpXKJAeT, 4YTO BBHICCIICHWE OBUIO TIPOBEJICHO B  COOTBETCTBUU C
IIOCTAHOBJICHHEM CyJla, M CHHMaeT C ce0s OTBETCTBEHHOCTh 3a YTpary
UMYIIECTBa aBTopa. TakuM oOpa3oM, KoMUTET JOIDKEH ONpeneanuTh, ObLIO JIH
BOCTIPEIIATCTBOBAHUE OCYIIICCTBIICHUIO TpaBa aBTOpa Ha HEMPUKOCHOBEHHOCTH
YKWJTHIIA CO CTOPOHBI TOCYapCTBa MPOU3BOJIBHBIM HIIM HE3aKOHHBIM (ITYHKT 9.3
CoobOpakeHuin).

KomuteT mpuHHMaeT K CBEICHUIO YTBEPKACHUE aBTOpa O TOM, YTO
HaIIMOHAJIBHOE 3aKOHOJATEJILCTBO 3alpellacT BhICEICHUE 0€3 MpeoCTaBICHUS
aJbTCPHATUBHOTO KUJbs. KoMHTET oOTMeuYaeT, 4To peuieHue AKyTCKoro
ropojickoro cynaa ot 27 utosisgs 2007 T. COIEPKUT aHAJOTUYHOE TOJIKOBAHUE B
OTHOIIICHUM 3alpelleHus] BbICEICHUS O€3 MpEeIOCTaBICHUS albTEPHATHBHOIO
*kunbsd. Kpome Toro, Komurer ormedaeT, 4To aBTOp HE OBUI BBI3BAaH Ha
CyieOHBIC CIIYIIIaHUS 10 BOIIPOCY O €r0 BBICEJICHUH, UTO OH JIaXKe HE HAXOHUJICS
JIOMa BO BpE€Ms CaMOI'0 BBICEJICHUS M YTO €ro XOoJaTalCTBa O MPEIOCTABICHUHN
KOMIIEHCAIIUM 3a yTEPI0 MMYIIECTBA ObLIM OTKJIOHEHBI. Kpome Toro, Tak u He
OBLIO TIPEICTABICHO OMPOBEPKEHUSI OTHOCUTEIBHO YTBEPXKACHUN aBTOpa O TOM,
YTO €ro HUMYIIECTBO OBLIO MEPEIaHO YACTHOMY JIMIY U B KOHEUYHOM HTOTE
yTEPSHO U 4YTO €My TaK W He ObUIa BBHIIJIaUeHA KOMIIGHCAIMS, XOTS OH H
MOJTYYHMJI OT BJacTel JEHEKHYI0 KOMIICHCAIUIO B3aMEH MPEAOCTABICHUS KUITbS.
[IpyuHuMasi BO BHUMaHHUE TakXe TOT (aKT, YTO BBICEJIEHHE aBTOpa OBLIO
Mpou3BeicHO 0€3 MpeaOoCTaBICHUS €My JPYroro >KWbsi W B HapylICHHUE
HaIIMOHAJILHOTO 3akoHoAaTeNnbcTBa W pemenus Cyna ot 27 wurons 2007 r.,
Komurer cudraer, dYro B JaHHBIX KOHKDPETHBIX  OOCTOSTEIHCTBAX
BMEIIATEJILCTBO TOCYAapCTBa-ydyacTHUKA B OCYIIECTBJICHHE IIpaBa aBTopa Ha
HEMPUKOCHOBEHHOCTh KUJIMIIA HOCUJIO TPOM3BOILHBIA U HE3aKOHHBIN XapakTep
U mpeAcTaBisio coboil Hapymenue nyHkta 1 crtateu 17 Ilakra (mynkt 9.4
CoobOpaxxeHuin).

BoiBoabl KommuTera: mpeacraBieHHbIC...(aKThl CBHICTEILCTBYIOT O
HapyllIeHUU NpaB aBTOpa, MPElyCMOTPEHHBIX MyHKTOM 1 cTaThu 14 1 myHKTOM
1 cratbu 17 Ilakta (myHkT 10 CooOpaxenwuit).

B cootBercTBHM ¢ myHKTOM 3 a) ctarbM 2 Ilakta rocyaapcTBo-y4acTHUK
00s13aH0 oOecnieunTh aBTOPY 3(PPEKTUBHOE CPEIACTBO MPABOBOW 3aIIUTHI. ITO
IpeanojaraerT  MpeoCTABICHHE  TOCYJApCTBOM-YYAaCTHUKOM  MOJHOTO
BO3MEIICHHS JIMIaM, YbH TIPaBa, MpeaycMOoTpeHHbIe [lakTom, ObLIIH HapYIICHEI.
CoOOTBETCTBEHHO, TOCYJIAapCTBO-yYaCTHUK OO053aHO, B YAaCTHOCTH, IPHUHSITH
HaJJIe)Kallue Mepbl, Uil TOr0, YTOOBl BBIIUIATUTH AaBTOPY JOCTATOUYHYIO
KOMIIEHCAIIMIO, B TOM YHCJIE 33 YTEPSIHHOE UMYIIECTBO, BOBMECTUTh CYJCOHbIE U
UHBbIE CBS3aHHBIE C JAHHBIM JIEJIOM M3JEpPXKKH, a TakkKe JI00H Ipyroi
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HaHeceHHbIN yuepO0. Kpome Toro, rocynapcrBo-ydacTHUK O0SI3aHO NPUHSTH
Mepbl AJ1s1 00ecneYeHrs TOro, YTOObI aHAJIOTMUHbIE HAPYLIEHUS HE TOBTOPSINCH
B Oynymem (myHkT 11 CooOpakenuii).

IIpakTuka EBponeiickoro Cyna mo npaBam 4ejioBeKa

[Toctanosnenne EBpomneiickoro Cyaa no sxamobe Ne 20489/07 «¥Ypyxoes
npomue Poccuuy (BbiHeceHO W BCTynuio B cuily 6 utoHs 2017 r.), KOTOpBIM
YCTAHOBJICHO HapyuieHue nyHkra | crateu 6 KOHBEHUMH B CBSI3U C
HEOOECIIeUeHNEM YYacTusl 3asBUTENS, COJAEPXKAIIErocs IMO0J CTpakeW, Ha
CIyLIaHUH 1O TPAXAAHCKOMY ey 00 YCTaHOBJIEHHMH OTLIOBCTBA B PailOHHOM
cyJe.

3asgBUTEIIb KAJT0BAJICA, CChUIAsICh HA MYHKT 1 cratbu 6 KoHBeHUMH, Ha TO,
YTO €ro MpaBO Ha CHPABEJIMBOE Cy/IeOHOE pa30UpaTeIbLCTBO B COOTBETCTBUU C
nyHKToM 1 crtatbu 6 KoHBeHIMHM OBUIO HApYIIEHO B CBSI3M C OTKAa3OM Cyja
YZIOBJIETBOPUTH €TI0 XOJIATAUCTBO O JINYHOM IPUCYTCTBUM.

EBponericknii Cyn HanmomMHWi, 4YTO «...[H]a BHYTPUIOCYIapCTBEHHBIE
CyJbl BO3JIaraercs 00s3aHHOCTb, KaK TOJIbKO MM CTaHET U3BECTHO O TOM (haKTe,
YTO OJIHA U3 CTOPOH HAXOJUTCS B 3aKJFOUEHUU M HE MOXKET MPHUCYTCTBOBATH Ha
3aceaHusAX HE3aBUCUMO OT €ro WIM €€ JKEJIaHus, NPOBEPUTH [0 Hadala
paccMOTpEHHUs JieNia MO CYLIECTBY, SIBJISIETCS JM XapakTep Jejia TaKUM, 4TOObI
TpeOOBaTh JIMYHBIX IIOKa3aHUIl CTOPOHBI, HAXOIALIEHCS B 3aKIIOYEHUH, U
BBIPDAKAJ JM OH WJIA OHA JeEJaHUue NPHUCYTCTBOBaTh. Ecin cyasl pemar
oboiTuch 0€3 MPUCYTCTBUS CTOPOHBI, OHU JIOJKHBI TNPUBECTH KOHKPETHBIE
MOTHBBI, IO KOTOPBIM OHH IOJIarat0T, YTO OTCYTCTBHE CTOPOHBI HE HAHECET
ymepba CHpaBeIIMBOCTH pa30UpaTebcTBA B IICJIOM. OHu o0s3aHbI
paccMOTpETh BCE JOBOMABI 3a M NMPOTUB NPOBENCHUS CIYIIAHUNA B OTCYTCTBHUE
OJIHOM W3 CTOPOH, NMPUHMMAs BO BHUMAHHUE, B YACTHOCTH, NPELEICHTHYIO
npaktuky EBporneiickoro Cyja mo aHaJOIrMYHBIM JieJlaM M XapaKTep CHOPHBIX
BOIIPOCOB, U CBOEBPEMEHHO W3BECTUTH CTOPOHY JIeJia, JUIIEHHYIO CBOOOJBI, O
CBOEM PEIIECHUH 10 JTaHHOMY BOIIPOCY U €r0 MOTHBAX...

EBponeiickuii Cya Oyner pemaTh BOONPOC O TOM, ObUI JIM HapylleH
NPUHIMI  CHPABEIJIUBOIO pa30oMpaTenbCcTBA B PE3yJIbTaT€ OTCTPAHEHUS
3asBUTEIIS, NPEUMYIIECTBEHHO HA OCHOBAaHWHM MOTHBOB, COJEPKAIIUXCS B
PELIEHUSIX BHYTPUTOCYAAPCTBEHHBIX CyA0B. OTCYTCTBME WM HEAOCTATOYHOCTD
MOTHBOB B PEIICHUAX CYyJOB TOCYIapCTBa-OTBETUMKA HE MOTYT OBbITh
BOCIIOJIHEHBI C OOpaTHOM cwiioil B pa3ouparenbcTBax mnepen EBponeiickum
Cynom, nmoroMy uto EBpomeiickuii Cyn HE MOXKET 3aHMMaTh MECTO CYJOB
CTpaHbl, PACCMOTPEBIIUX BOMPOC O MPHUCYTCTBUU CTOPOHBI B CyA€OHOM
3aceaHuM. .
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AHamm3, kortopeiii EBpomneiickuii  Cyn pacCUUTHIBAET BBISIBUTH B
pPELIECHUSIX BHYTPUTOCYJIAPCTBEHHBIX CYAOB, [OJDKEH BBIXOAUTH 33 PaMKH
CCBUIKM Ha HEAOCTATKA MPABOBOM OCHOBBI, JENAIOIIME HEBO3MOYKHBIM
MPUCYTCTBUE CTOPOHBI J€Ja, HAXOMAIICHCA B 3aKIIOYEHUH. AHAIU3 JOJDKCH
CTPOUTBHCS HA KOHKPETHBIX MOTHBAX 3a M MPOTUB MPUCYTCTBUS CTOPOHBI JIEIA,
HCTOJIKOBAaHHBIX B CBeTE TpeOoBaHMil KOHBEHIIMM U BCEX OTHOCUMBIX (haKTOPOB,
TAKAX KAK XAPAKTEp CIOpa W 3aTPOHYTHIE T'PAXKIAHCKHE npaBa»43 (myskt 34
MOCTAHOBIICHHUS ).

Cyn ycraHOBWJI, 4TO «[B] HAcTOSIIEM Jelie 3asiBUTENh ObUT CTOPOHOMN
pa3OuparenbCTBa, B KOTOPOM JOJKHO ObUIO OBITh YCTAHOBJIEHO €TI0 OTIIOBCTBO.
OH OTCYTCTBOBaJ Ha CIyIIaHUSIX B [Cydax], MOCKOJIBKY B 3TO BpEMs OH
colepKajicsl TMOJA  CTpakell B MEpUOJ NPEIBAPUTEIBHOTO  CIEICTBHUS.
B pemeHusix HalfmOHAJIBHBIX CY/I0B HE PaCCMATPUBAETCSI BOIIPOC O TOM, ObLT JIH
XapakTep cmopa 00 OTIIOBCTBE TakuWM, 4TOObI TpeOOBaOCh MPHUCYTCTBHE
3asBUTEINISI, U MOTJIO JM €ro MNPHUCYTCTBUE HMETh BAXKHOE 3HAYCHHUE JIA
oOecrieueHusi OOIIEH CIpaBeUIMBOCTH  CYJIONPOU3BOACTBa»  (IMyHKT 35
MOCTAHOBJICHHUA ).

EBpomneiickuii Cyq OTMETHIL, UTO «[p]allOHHBIN CyJ OTKa3all 3asiBUTEIIO B
MPUCYTCTBUM HA CIYIIAHUAX TOJBKO MO MNPUYMHE OTCYTCTBUA B ['paxkaaHCKOM
MPOIIECCYaTbHOM  KOJEKCE  OCOOBIX MpaBWJ, MPeAyCMaTPUBAIOIINX
OCYILIECTBIICHUE IIpaBa Ha JIMYHOE YYaCTHE CTOPOHOM Jeia, HaXOIAILIECUCS B
3akiroueHud. . .Cy1 OCIeA0BATEIbHO BCAKAM Pa3 OTKJIOHSJI TaKOW MOAXOJ CO
CTOPOHBI POCCUMCKUX CYJOB KakK W3JIMIIHE (POPMATUCTUUYCCKUM, OTMEUas, 4TO
OTCYTCTBHUE 3aKOHOMOJIOKEHUH O MPUCYTCTBUM 3AKITIOUEHHBIX HA CIYIIAHUSX HE
MOJKET TOJKOBAThCS KAaK JOCTATOYHbIC OCHOBAHUS IS JIMIICHUS KX IpaBa
npucyTcTtBoBaTh. (CChUIKA HAa TEXHUYECKYIO TMPUYMHY O0€3 pacCMOTpEHUs
BOIIPOCa MO CYIIECTBY O TOM, SIBJIIETCS JIM XapaKTep CHopa TaKOBBIM, YTOOBI
TpeOOBAIOCH JIMYHOE MPUCYTCTBUE CTOPOHHI Jiesia, HECOBMECTUMA C TTOITTUHHBIM
YBaXEHUEM MIPUHITUTIA CITPABETUBOTO CYIeOHOTO pa30oUpaTeIhCTBaA, TOCKOIBKY
HEJb3S OXKHUJATh OT 3asBUTEIISA MPUHATHE HA ceOsl yaapa m3-3a HECITOCOOHOCTH
3aKOHOJIATENS MMPEAYCMOTPETh OCOOYIO CUTYAIIUIO HAXOMSIIEHCS B 3aKITFOUCHHUH
CTOPOHBI TPAXKJIAHCKOTO CYAONPOU3BOACTBA» (ITYHKT 36 MOCTAHOBJICHUS).

Cyn TOmYepKHyN, 4YTO «...palilOHHBIM CyJ TONBITAJICS BBECTHU
OTIPEJICTICHHBIC MEpbI, CIOCOOHBIE YMEHBIIUTh NPEMSATCTBUSA, KOTOPbHIC
BO3HMKJIM OBl W3-32 OTCYTCTBHS 3asBUTENss B 3ane cyna. [[ompoc]
3aKJIFOYEHHOTO TI0JT CTPaXKy 3a MpelesaMu 3ajia Cyja COTJacyeTcs ¢ MOHATHEM
CIIPaBEIJIMBOTO CYJIEOHOr0 pa3doUpaTeNIbCTBa, MIPU YCIOBUH, YTO 3aKJIIOUCHHBIN
MOJT CTPaXKy BCET/Ia OCBEIOMIJICH O JIOBOJAX IPOTHUBOIIOJIOKHON CTOPOHBI H
MOJKET B TIOJTHOW Mepe W HaAJeKaluM o0pa3oM OTBETHTHh Ha HUX...3asBUTEIb

® CM. Takke MOCTAHOBICHHE EBponeiickoro Cyna ot 16 ¢espans 2016 r. mo gemy
«Eeookumoe u opyzue npomueé Poccuuy, xano6s1 NeNe 27236/05 u 10 apyrux »xaino0.
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OB OMPOIIEH BCETO OJMH pa3, 0ojiee YyeM 3a HEJENI0 10 CIyLIaHUs, KOTOpPOoe
3aBEPIINIIOCh BBIHECEHUEM CYAEOHOro pelieHus NpoTuB Hero. EMy He Obuia
MpPEeI0CTaBlIieHa BO3MOXHOCTb OTBETHUTh Ha JOBOJbBI JPYrOoll CTOPOHBI WM
OCIIOPUTH UX JoKa3aTenbcTBa. HecrmocoOHOCTH oOecreunTs ero 3(pPexkTuBHOE
ydacTue B pa30HpaTenbcTBE MpUoOpeTaeT OoJiplliee 3HAUYEHHE B CBETE TOTO
dakTa, 4TO MpeAbIAYIIee PEIICHHE PAOHHOTO Cy1a ObIJI0O OTMEHEHO, IIOCKOJIbKY
OTCYTCTBHE 3asBUTEJNsI, KOTJa OH ObLT HAa CBOOOJE, JIUIINIO €r0 BO3MOXKHOCTH
3aJ1aTh BOIIPOCHI IKCIEPTY-T€HETUKY» (IMTyHKT 37 MOCTAHOBJICHHUS).

Cya nmpuiien K BBIBOAY, YTO «...3aBUTENIb HE NPUHUMAJ y4acTHUs B
MPOU3BOJICTBE IO O0XAJIOBAaHWIO, W UYTO [CyA] HE OLEHWI BIUSHUE €ro
OTCYTCTBUS Ha CIPaBEJIMBOCTb pa3OupaTenbCcTBa... COOTBETCTBEHHO, HWMEIO
MecTto Hapymenue myHkta l crateum 6 KouBenmuu» (myHkTHl  38-39
MOCTAHOBJICHUS ).

[Tocranosnenne EBponeiickoro Cyaa mo »xamobam Ne 37923/12 u 7
npyrux «Amakuwiueea u opyzue npomué Poccuuy (BBIHECEHO W BCTYNUJIO B
cuity 30 HosiOpst 2017 T.), KOTOPBIM YCTAHOBJICHO HApYIIIEHHE MyHKTa 1 cTaThu 6
KoHBeHIIMM B CBSi3U € HECOOJIOJICHHEM HallMOHAIBHBIMHU CyJaMH MPUHIIUATIA
COCTSI3aTEILHOCTH CTOPOH BBUIY HEOOECIICUEHUS JIMYHOTO yUaCTUSI 3asiBUTENCH
B CyZIcOHBIX 3aceaHuUsIX.

3asBUTENN JKaJIOBAJIUCh, CChUIasCh Ha MyHKT 1 ctatbu 6 KoHBeHIuu, Ha
TO, 4YTO WX TPaBO HA CHPABEIJIUBOE CyneOHOE pPa30oMpPaTEeNbCTBO OBLIO
HapyIIeHO B CBSA3M C TEM, YTO BHYTPUTOCYIAPCTBEHHBIC CY/Ibl HE YBEIOMUIIN UX
CBOEBPEMEHHO U JIOJDKHBIM 00pa3oM O 3aceaHHusAX IO TPaKTAHCKUM JIeiaM,
CTOPOHAMH KOTOPBIX OHH SIBJISUTHCH.

EBpomneiickuii Cyq mOAYEpKHYJI, YTO «...BHYTPUTOCYJIAPCTBEHHBIE CYIIbI
JOJDKHBI MPUJIAraTh pa3yMHbIE YCUIIMS JJIsI BbI30Ba CTOPOH, YYacTBYIOLIUX B
nene, Ha cyneOHoe chyiianue...Kpome Toro, CTOpoHbI JOJIKHBI MPEANPUHSTH
Bce HeoOxoaumble Mepbl Mg oOecriedyeHus HGOEKTUBHOTO TMOTYyUEHHUS
KOPPECITOHAEHIINH, KOTOpast MOXKET OBIThH HaIlpaBJICHA UM
BHYTPUTOCYJTapCTBEHHBIMU  cyAaMHu...[O]TCyTCTBUE WM HEOOCTATOYHOCTH
OCHOBAaHHWW B PELICHUSIX BHYTPUIOCYHAPCTBEHHBIX CYJIOB  KacaTEIbHO
JIOKA3aTEIbCTB TOJIYYEHUSI IOBECTOK 3asABUTENSIMU, a TAKKE HENPOBEICHUE
BHYTPUTOCY/IapCTBEHHBIMU ~ CyJlaMUd  OLIEHKM HEOOXOAMMOCTH  OTJIOXKHUTh
CllylllaHue, TMOKa 3asBUTENN HE OyAyT JOJKHBIM 00pa3oM YBEIOMJICHBI, WIIH
TIIATENIHO TMPOAHAIM3UPOBATh XAPAKTEpP UX 3aKOHHBIX MPETEH3UM, 4YTO
YCTPaHWIO OBl HEOOXOAMMOCTD MX MPUCYTCTBUS, HE MOXKET OBITh COBEPIIIEHO €X
post facto™ B pamkax paszoupatenbctB B Cyze, MOCKOJIBKY OH HE MOXKET

* Mocne coBepmmBIIerocs (axra (J1at.)
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NOJMEHATh CO0OW HAIMOHAIBHBIE CYJIbl, KOTOPHIM OBUIM MPEICTABICHBI
JT0Ka3aTesIbCcTBa (IMMyHKT § MOCTAaHOBJIECHUS).

Cyn mnpuiien K BbIBOAY, 4YTO «...NMPOJOJIKAs pPAaCCMOTPEHHE el
3asiBUTEJICH MO CYHIECTBY M HE MpPEANPUHUMAS MOMBITOK, YTOOBI yOEIUTHCS B
TOM, YTO 3asBUTENU ObUIM WJIU JOJHKHBI OBLITU OBITH YBEJIOMJIEHBI O BPEMEHU U
MeCTe MPOBEJEHUS CIYIIAHUHI, U B CIIy4yae OTCYTCTBHUSL YBEIOMJICHUS OTIOXHUTh
CIIyLIAHUsI, BHYTPUTOCYIaPCTBEHHBIE CYbl JIMIIMIA 3asIBUTENICH BO3MOKHOCTHU
3¢ (EeKTUBHO y4yacTBOBaTh B IIPOLIECCE PACCMOTPEHHUS CBOMX J€I U HE
BBIMIOJIHIJIA CBOM 00s3aTeNbCTBA MO COOMIOACHUIO MPUHIIUIIA CIPABEAIUBOTO
CyieOHOro pa3doupaTeNbCTBa, MPEayCMOTpeHHOTO cTatbet 6 KouBeHIuu...
COOTBETCTBEHHO,  JaHHbIE  XKajdoObl  SABJISIIOTCS ~ NPUEMJIEMBIMA U
CBUIETEIBCTBYIOT O HapyIieHuHU myHKTa 1 cratbu 6 Korsentumy» (mynkTsr 10-11

IIOCTAHOBIICHHAS) .,

B cghepe yeonoeno-npasoevix u y20106H0-npoyeccyanbHblx OMHOUIEHUT
Bonpocwi évlioauu
IIpakTuka goropopusix opranos OOH
Komurer npoTuB nbIToK

Pemenne Komurera npotuB nbITok ot 9 aBrycrta 2017 r. no neny X. 2.
npomus lllsetiyapuu (coobmenue Ne 747/2016).

Tema coobwenusa: s3xkctpaguuus B Typiuio.

Bonpocet  cywecmea: TBITKHA, HEIONMYCTUMOCTh IPHHYIUTEIBHOTO
BO3BpAIIICHUS.

B Bepxosasiit Cyn Poccuiickoit @enepanyuy nocTynui psija NOCTaHOBIEHUH EBponeiickoro
Cyna 1o mpaBaM YelloBeKa, TAKXKe COACpKAINX KOHCTATAIIUIO HAPYIICHHS ITyHKTa 1 cTaThu 6
KonBeHIlum B CBS3M C  HECOONMIOJEHHWEM  HAI[MOHAIBHBIMU  CyJaMd TPUHIUIA
COCTS3aTEIILHOCTH CTOPOH BBH/Ty HEOOSCIICUCHHUS JIMYHOTO YIACTHS 3aSBUTEIICH B Cy/ICOHBIX
3acenanusx. Ilocranosienusi Epomeiickoro Cyna mo xamobam Ne 6511/08, 5048/09,
9571/09, 16662/09, 21338/09, 34119/09, 1121/10, 11481/10 «I'opoyHosst u opyzue npomue
Poccuuyr,

Ne 636/10, 32116/12, 17581/13, 28826/13, 32029/13, 37126/13, 45064/13, 54123/13 «/Iaowk
u opyzue npomue Poccuup; NeNe 1850/10, 7300/12, 18261/13, 50086/13, 16778/14,
58166/14, 39327/16, 62111/16, 5751/17 «/Tumeunosa u oOpyzue npomue Poccuu» un
Ne 11930/11, 21081/11, 43178/11, 73971/11, 9159/12, 21641/12, 23796/12, 24614/12
«Mukprokoe u opyzue npomue Poccuuy.
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IpagoBbie no3uuuu KommTera: Ienbio Takoil OLEHKH' sBIAETCS
OIIpe/IeNICHUE TOTrO, OYAET JIM JIUYHO JAHHOMY JIUIy YIPOKaTh MpeacKazyeMast 1
peanbpHas OIIACHOCTh IIPUMEHEHUS NBITOK B CTPaHE, BO3BPALIECHUIO B KOTOPYIO
OHO MOUISKHT . VI3 9TOTO CIEyeT, YTO CYIIECTBOBAHNE ITOCTOSHHON IPAKTHKH
IpyObIX, BOMUIONUINX UM MAcCCOBBIX HApYIIEHUH MpaB yeJOBEeKa B KaKOW-THOO
CTpaHe caMo 1o cebe He SABISETCS JOCTaTOUYHOW MPUYUHON MOJaraTh, YTO TOMY
WIM UHOMY KOHKPETHOMY JIMIy OyAET Yrpo’KaTh ONAcHOCTb IOJABEPTHYTHCA
IIBITKAM I10 BO3BPAIIEHWM B OTy CTpPaHy; B IOJATBEPKICHHE TOrO, YTO TaKas
OMACHOCTh OYAET yrpoKaTh JIMYHO JAHHOMY JIAIY, JOJDKHBI OBITh IPHUBEACHBI
JOTIOJTHUTENbHBIE OCHOBaHMsS. BepHO M 0OpaTHOE: OTCYTCTBHUE BOIMUIOIIUX H
CUCTEMATUYECKUX HAPYLICHWM IIpaB YeJIOBEKa HE O3HAYAET, YTO TOMY HIIU
WHOMY JIMIly B €r0 KOHKPETHOM CUTyalMy HE YIpOKacT IIPUMEHEHUE IIBITOK. ..
[Ipy omeHke »HTOW ONACHOCTH [ONACHOCTh NPUMEHEHUS NBITOK IpHU
Bo3BpameHnn B Typuuro]| KomuTer H0KEH NPUHATE BO BHUMAaHUE BCE
OTHOCSIIUECS K JIeNTy 00CTOSTENbCTBA COrNIACHO MYHKTY 2 cTaThkl 3 KoHBeHIMH
[IpOTUB TBITOK]|, BKJIIOYasi CYHIECTBOBAHME IIOCTOSSHHOW NPAKTHKU TIPYOBIX,
BONMIOIIMX WK MAacCOBBIX HapyllIeHUH npaB yenoBeka (myHKT 10.2 Pemenus).

KomuteTr HamomunaeT cBoe [3]amedanue oo1iero mopsaka Ne 1, coriiacHo
KOTOPOMY OINACHOCTh NPUMEHEHHS TBITOK JOJDKHA OIICHUBAThCS  Ha
OCHOBAHHUSX, BBIXOISIIMX 32 pPaMKH YMO3PUTEIbHBIX TMOCTPOCHUM WU
noj03peHuid. XOTs MpHU OLEHKE 3TOr0 pPUCKA HE ClenyeT OpaTh 3a OCHOBY
KPUTEPU BBICOKOW CTEMEHU BEPOSTHOCTH, PUCK JOJKEH OBITh JMYHBIM H
peanbHbIM. KoMuTeT 0oTMEUaeT, 4To OpeMs J10Ka3bIBaHUS, KaK MPABUIIO, JICKUT
Ha 3asBUTENIC, KOTOPHIM IOJDKEH MPEACTaBUTh YOEIUTENbHbIE apryMEHTHI,
JIOKA3bIBAIOIINE, UTO €My JIMOO €l TPO3UT MpeacKazyemasi, peajibHas U JIUYHas
OmacHOCTb . KOMHTET. .. HAIIOMHHACT, YTO B COOTBETCTBHH C IOJIOMKCHHSIMH
[3]Jameuanust obmiero mopsaka Ne 1 oH OyaeT B 3HAYUTEIBHOW CTEIICHH
OMUPAThCSA Ha 3asABIICHHS 10 (PAKTHYECKOH CTOpPOHE Jejia, IMOIATOTOBIICHHBIC
OpraHamMy COOTBETCTBYIOIIETO rocyz[apCTBa-yqaCTHHKa49, HO TpU ITOM HE
cuuTaeT ceOs CBA3aHHBIM TAKUMHM 3aKIIOYSHHSIMH M HCXOJIUT U3 TOTO, YTO B
COOTBETCTBUM C MyHKTOM 4 ctatbu 22 KOHBEHIIMHM OH MPaBOMOYEH CBOOOIHO
OIICHUBATh (DAKTHI C YYETOM BCEX OOCTOATENBCTB MO KaXIAOMY KOHKPETHOMY
neny (myHkT 10.3 Pemenns).

6 KoMHTET HOIKeH OLEHHTb, HMEIOTCS M CePbe3HbIe OCHOBAHHS IIOJAraTh, UTO 3asBUTEIIO
67yz[eT yrpoXaTh OMACHOCTh MPUMEHEHHUS MBITOK B CITydae ero Bo3BparieHus B TypIiuio.

4 Cwm., B yactHocTH, coobmienue Ne 470/2011, X. npomus [llsetiyapuu, Penenne, mpuHATOE
24 Hos6ps 2014 r., myHKT 7.2.

* Cwm., B uactHOoCTH, cooOwienns Ne 203/2002, A.P. npomus Huoepnanoos, Pemienue,
npunsitoe 14 Hos6ps 2003 r.; u Ne 258/2004, Jlaoap npomus Kanaowi, Pemenne, npuHsITOS
23 Hos6ps 2005 T.

49 Cm., B uactHocTH, coobmenue Ne 356/2008, H.C. npomue I[llseiiyapuu, Pemenue,
npunstoe 6 mast 2010 r., myHkT 7.3.
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Ounenka Komurterom QakTHdecKHX 00CTOATENLCTB Aesa: Komuter
MPUHUMAET K CBEICHUIO YTBEPKICHUE 3aABUTEIS O TOM, 4YTO HMEETC
npejackazyemMas, peaibHasi U JJM4Hasi OacHOCTh TOr0, YTO OH OYJIeT MOABEPTHYT
MBITKAM B CJIy4ae €ro 3KCTpaauuvu B Typuuro, TaKk KaK OH B IPOIIOM YK€
MOABEPrayicsi MbITKAM BO BpPEMSl COJEpKaHUs MOJI CTPpake Mo OOBUHEHHUIO B
yOWIICTBE, U 9TO €ro ocyxjaeHue B 1989 romy OoCHOBBIBAIOCH Ha MOKA3aHUSX,
MOJYYEHHBIX O MPUHYXKICHUIO; UTO 3alpoC OO0 SKCTPAAUIMU MOTUTHYECKU
MOTHBUPOBAH BCJIEACTBUE €r0 KYpPJACKOrO IPOUCXOXKIACHUS W aKTUBHOU
nognepxkku PIIK ero cembed; 4ro €ro mnoJuTu4eckas MNPUHAIIEKHOCTD
M3BECTHA TYPEUKHUM BIIACTSM; YTO TYpPELKHUE BIACTU OOPATHIIOCH C 3alPOCOM O
€ro AKCTPAAUIINH JIUIIL OoJiee yeM uepe3 20 JIeT mociie ero OCyKJIeHUs, XOTsS UM
OBLJI0O W3BECTHO O €ro MecToHaxoxjaeHuu B 1992 romy; 4Tto Tpoe ero
POACTBEHHUKOB B TypLUM MPUBJICYEHBI K YIOJOBHOM OTBETCTBEHHOCTH 3a
noaaepxkky PIIK; W 4YTO 4WIEHOB €ro cemMbd paccopalivBald O €ro
MECTOHAXOXKACHUU Tpu TnocenieHnn wumu Typuun. Komwurer...oTmedaeT
YTBEPKICHUE 3asBUTENISI O TOM, YTO PUCK IPUMEHEHHUS IIBITOK YBEIUYUTCH,
MOCKOJIBKY OH COBEpIIMI MoOer U3 TIOpbMbI B TypIiuu U UMEET TaTyUPOBKHU B
BHUJIE XPUCTHAHCKOTO KpecTa W HAAIUCH [C HEHOPMAaTHUBHOM JIEKCHKOM .
Komuter pnamee oTMeuaeT, 4TO 3asBUTENIO ObUI TOCTABJIEH JIMArHO3
MOCTTPABMATUYECKOTO CTPECCOBOTO PACCTPOMCTBA M UYTO OH IIBITAJCH
MOKOHYUTh >KU3Hb CaMOYOHMWCTBOM, HaXOJsACh MOJ CTpaxed B OXKUJIAHUU
skcTpaaunuu. OH 0TMEYaeT, 4YTo, COrIaCHO NICUXUATPUIECKOMY 00CIIeI0BaHUIO,
npoBeeHHOMY B 2015 romy, ero skCTpaauius NMOYTH HABEPHSKA NPUBEIET K
MOBTOPHOMY ICHXOJIOTHYECKOMY TpaBMUpOBaHUIO (MyHKT 10.4 Pemenus).

Komurer mnpuHHMaeT K CBEACHUIO YTBEPXKIECHHE TOCydapcTBa-
YYaCTHUKA O TOM, YTO €T0 OpPraHbl 110 BOIIPOCAM IKCTPALULUAMN IPULLIHA K
BBIBOJlY, UTO 3asIBJICHUS aBTOpa COOOIIEHHUs HE BBI3BIBAIOT JOBepUsi. B aToi
CBSI3U  TIOCYHApCTBO-YYACTHUK  YTBEPXKAAET, YTO B  MEIULMUHCKUX
3aKJIIOYEHUAX C MOMEHTA €T0 OCYXKICHHUs HE YIIOMHHAIOTCS CJebl NBITOK;
YTO 3aKJIIOYCHUs NICUXHUATPA, YCTAHABINBAIOIINE TPUINHHO-CIEACTBEHHYIO
CBSI3b MEXJAY €ro NbITKAMH W IOCTTPAaBMAaTUYECKHM CTPECCOBBIM
paccTpOMCTBOM, OCHOBBIBAIOTCS TIJIAaBHBIM 00pa3oM Ha COOCTBEHHBIX
3a4BJICHUSIX aBTOPA; YTO 3asBUTENb HE YTBEPKIAAJI, YTO IMOJABEprajics
NBITKAM  MOCJE  BBIHECEHMS  MPUTOBOPa;  4YTO  IPEACTABISAETCS
MaJIoBepOsITHBIM, 4TO ero Opar C.U. cormacuics Obl ocTaBaThCs B TIOpPbMeE
BMECTO HEro, eciu Obl OH TMOJBEprajcsi IMbITKaM, KaK YTBEPKIAET
3a4BUTENb;, U YTO MMEIOTCA MPOTUBOPEUMS B YTBEPXKIACHUIX 3aABUTEIS,
Kacarwlluxcsi €ro NOJIUTUYECKON aesarenbHOocTH B Typuuu u llIBeinnapuu
(myskt 10.5 Pemenust).

Komurer  ccputaeTcs  Ha  pacCMOTPEHHME MM YETBEPTOro
MIEPUOANYECKOr0 JOKIaa, NpeacTaBieHHoro Typuuei, B XoAe KOTOPOTO OH
BBIPA3UJl CEPbE3HYI0 OOECIMOKOCHHOCTh B CBSI3M C MHOTOYHCICHHBIMU
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COOOLICHUSMU O TOM, UYTO COTPYAHUKU MPABOOXPAHUTEIbHBIX OpPTraHOB
MPUMEHSIOT MBITKM U JKECTOKOE OOpallleHHEe B OTHOUICHUHU 3aJepKaHHBIX
aul; Ha ¢oHe OOprOBI ¢ mpeamojaracMbIMH yI'po3aMu 0€30MacHOCTH B
KOHTEKCTE IMOBCTAHYECKOW AesTenbHOCTH, ocymectBiasiemon PIIK ¢ 2015
rojla, U B CBSI3U C COOOIIEHUAMHU O O0€3HAKa3aHHOCTU, KOTOPOI MOJIb3YIOTCS
MCIIOIHUTEIN TAKHX aKTOB™, OCOOCHHO B YCIOBHSIX OTCYTCTBHS
HE3aBHUCHUMOI0 TOCYJapCTBEHHOTO OpraHa JJIsl paccielOBaHMs XKajlold Ha
MPUMCHEHHUE TBITOK U JKECTOKOTO OOpaImeHus CO CTOPOHBI COTPYIHHUKOB
IPaBOOXPAHUTENBHBIX OpranoB . C y4eToM OOCTOATENbCTB AaHHOTO Aeia
Komuter npyHUMAaET K CBEICHUIO apTyMEHT roCyAapCcTBa-y4acTHUKA O TOM,
yro Typuus mnpegoctaBuia AUILNIOMAaTHYECKUE 3aBEPEHUS B MOAJECPKKY
3ampoca 00 JKCTpaguIliU, YTO MPEACTABUTEIU IIBEHIIAPCKUX BJAcTed B
Typuuu cMOTYT ClIeIuTh 3a UX coONMtoneHueM U uto Typiius, Kak OJHa U3
CTpaH — Y4YaCTHUKOB EBpONEHCKON KOHBEHIIMM O BbIJA4Y€, HUKOI/IA HE
Hapyliajia CBOMX JMWINIOMAaTHYeCKUX 3aBepeHuil. Komwurer Takxke
IMPUHUMAET K CBEACHUIO YTBEPXKICHUS 3adABUTEISI O TOM, 4YTO
JTUIIJIOMaTUYECKUE 3aBEPEHUSI HE SBISIOTCS JOCTAaTOYHBIMH M HAJACKHBIMU
JUIsT YCTPAHEHUsI OMAacCHOCTH NPUMEHEHHUs] MBITOK B €ro ciydyae u3-3a
MOJIUTUYECKOM MOTHUBUPOBAHHOCTH 3ampoca 00 JKCTPAAUIMHM; UTO
MPUMEHEHHUE TIBITOK B MECTaxX JIMIICHUS CBOOOJIbBI MO-MPEKHEMY MIUPOKO
pacrpoctpaHeHo B Typluu; 4To TPYAHO MPOKOHTPOIUPOBATH COOIIOICHUE
JUIUIOMATUYECKUX  3aBEPEHUM,  TMOCKOJbKY  3aABUTEIb,  COINIACHO
YTBEPKJICHUSIM, HE UMEJI MpaBa Ha MOMOIb aJBOKaTa J0 BBIHECEHUS €My
OOBHHUTEIBHOTO MPUTOBOPA; YTO MIBEHUIIAPCKUE BJIACTH HE OTPHUIIAIOT, YTO
3asBUTEI0 TPO3UT TIPECICOBAHHE TIOCIE€ €ro OCBOOOXIEHWS, U UTO
CyIIECTBYET TOBBIIIEHHAs OMACHOCTh TOTO, YTO OH OyIeT 3aJepkaH U
MOJIBEPTHYT MBITKAM CO CTOPOHBI COTPYAHUKOB CEKPETHBIX CIYXKO, Mpexke
yeM OH OyJer mnepedaH TIOPEMHBIM BJIACTSIM, U3-3a €ro CBA3H C
BpIcOKOnocTaBieHHbIMU  wieHamu PIIK B IIBennapun. Komwurer
IMPUHUMAET K CBEACHUIO 3asBJICHUE, HE OCIOPEHHOE TOCYyAapCTBOM-
YYaCTHUKOM, O TOM, YTO 3aBEpPEHUs ObLIN MpeaocTaBieHbl Typiuei TOIbKO
MocJjie Tpex 0e3pe3yNbTaTHBIX MOMBITOK, YTO CBUIAETEIHCTBYET O HEXKEITaHUU
Typuuu coOmroaaTh UX; U UYTO TOJOXEHHWE B 00JacTH NpaB 4deIOBEKa B
Typuuu 3HAYUTENBHO YXYIAIIMJIOCH C T€X MOpP, KaK 3TU 3aBEpPEHUs ObLIN
npenocrtasiedsl B 2012 romy, ocobeHHo B cBeTe BbIOOpoB 2015 roma wu
MOBCTAHYECKON  AesTenbHOCTH, ocymecTtiaiemond  PIIK, monbiTku
roCy1apCTBEHHOT'O MEPEBOPOTAa M BBEACHUS UPE3BHIYAMHOIO IMOJIOKEHUS B
2016 romy, mOCIEenyrOIMNX KPYMHOMACIITAOHBIX apecTOB, 3aJCpXKaHUU U

°0 Cm. CAT/CITUR/CO/4, mynxr 11.
Tam xe, nyHkt 9. Komurer Takke BbIpa3wyi OO0ECIMOKOEHHOCTh IO TIOBOIY
HCYHAOBJICTBOPUTCIIBHOTO MCAULUHCKOTO OGCJIy)KI/IBaHI/IH B NCHUTCHIHAPHLIX YYPCIKIACHUAX

(mynkT 31).
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YBOJBHEHUM JIMI, NIOAO3PEBAEMbIX B TOJAPBIBHON JEATEIBHOCTH, U
BHeceHHbIX B 2017 rony nonpaBok k Konctutyuuu (myHkr 10.6 Pemenus).

Komuter oTMedaer OTCYTCTBHME BO3PaXX€HUM MPOTHUB TOTO, YTO
opraHamMyd ToOCyJapCcTBa-y4aCTHHKa IO BOMNpoOcaM  MPEAOCTaBICHUS
yOexuina OblT cAelaH BBIBOJ O TOM, YTO MPUHYIAUTEIbHOE BO3BpAIICHUE
3agBUTENSL TMOJBEPrHET €ro OIACHOCTH NpPHUMEHEHHUs NbITOK. OpHako
roCy/1apCTBO-yYaCTHUK YTBEPKIAET, YTO JHUIJIOMATUYECKUE 3aBEPEHMUS,
JIAHHBIE Typuunen, VCKIIIOYaroT T00YI0 TaKyIo OIIaCHOCTb.
KoMuTer...oTMeuaeT, 4To MEIULUMHCKHUE 3aKJIIOUEHUSI CBUACTEILCTBYIOT O
TOM, 4YTO 3asBUTEN]b CTPaJaeT IMOCTTPABMATUUYECKUM CTPECCOBBIM
pPacCTPOMCTBOM B PE3yJbTAaTe€ MBITOK, KOTOPBIM OH MOJBEprajcs, U 4TO OH
NBITAJCS NOKOHYHUTH KU3Hb CaMOyOUKCTBOM MOCIIE TOTO, KaK roCyAapCTBO-
YYaCTHHUK COIVIACHJIOCH Ha €ro 3KCTpaauunio. Ha ocHOBe nMmeromeics B ero
pacnopspkeHnu nH@opmanuu KoMUTET NPUXOIUT K BBIBOAY O TOM, YTO C
Y4E€TOM OOCTOSTENbCTB JAaHHOIO Jejia JUIUIOMAaTUYECKUE 3aBEpPEHUs HeE
MOTYT YCTPAaHHUTh CYIIECTBYIOIIME CEPbE3HBIE OCHOBAHUS I0JIAraTh, 4TO
DKCTpaaulus 3asABUTENsl B TypHui0 MOCTAaBUT €ro MojJ YIrpo3y
MOJIBEPTHYTHCA TbITKaM B HapylueHue ctatbu 3 KonBennuw (myHkrt 10.7
Pemienus).

BbiBoaBI Komurera: roCcy1apCTBO-y4aCTHUK 00s13aHO B
COOTBETCTBHU cO cTarhbe 3 KoHBEHIMHM BO3JIEpKaThbCS OT JKCTPATUIIUU
3asiBuUTeNss B Typuuio wiu mo0yio JIpyTyi CTpaHy, TZI€ eMy YrpoKaer
peanbHas OMacHOCTh ObITh BO3BpalleHHbIM B Typuuto (myHKT 11 Pemenus).

3anpem nvtmok
IIpakTnka noropopunix opranos OOH
Komuter mo mpaBam 4yesioBexka

CoooOpaxkenunss Komurera no npasam yenoBeka ot 28 utong 2017 r. mo
neny Awmon bamanose npomue Poccuiickou ®edepayuu (CoOOIICHUE

Ne 2532/2015).

Tema coobwenus: TBITKA; HECOOJIOIEHHE TAapaHTUW CHpPAaBEAJIUBOrO
CyZ1e0HOTO pa30oupaTeILCTBA.

Bonpocwl cywecmeéa: THITKH W KECTOKOE OOpAallIeHUE; CIPaBEIIMBOC
cyneOHoe pa3oupaTenbCTBO.

IIpaBoBbie mno3umuu Komurtera: Komwurer ccepuiaercs Ha CBOIO
NpPaBOBYIO IMPAKTUKY, COTJACHO KOTOPOM HENPUHATHE TOCYJapPCTBOM-
YYaCTHUKOM MeEp IO pacclieJOBaHUIO YTBEPKJIECHUUA 00 HMMEBLUIUX MECTO
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HApYIICHUSX MOXET KaK TaKOBOE IOBJICYb 3a COOOW OTIENbHOE HapyIICHHUE

52
[MexayHapoHOro makta O TpakJaHCKMX M IMOJIMTHYCCKUX MpaBax |’ (MyHKT
11.2 Coobpaxxkenutit).

Ounenka Komurterom QaxkTHdecKuXx 00CTOATENbLCTB Aesa: Komuter
NPUHUMAET K CBEACHUIO MOAPOOHBIE YTBEPXKACHHUS aBTOpa O IMPUMEHEHUU
MBITOK COTPYIHUKAMH TOJIMIIMM U CJIEIOBATEIAMHU IOCJE 3aJCpKaHHs U BO
BpeMsl TPEBAPUTEIILHOIO COJCpPKaHMS TOJ CTpaxed ¢ IEeNbl0 MOJyYeHUS
IpU3HATEIbHBIX MOKa3aHui. Komurer otmeyaer..., uro 4 utons 2009 r. aBrop
OB OCMOTpPEH MEAMIIMHCKUMHU O3KCIEpTaMH, KOTOpble OOHAPYXWIH U
3aJIOKyMEHTHUPOBAJIM €r0 TeJeCHbIe MOBpexJeHus. KomuteT oT™Meuaer, 4Tto B
CBS3U C OTUM aBTOP IPEACTABWII MEAULMHCKOE 3aKiatoueHue oT 5 nroHsa 2009 r.,
B KOTOPOM COJICPKUTCS MOAPOoOHas HH(GOpPMAIIUSI O TTOJIyYEHHBIX UM TpaBMax, B
YaCTHOCTH Ha €ro MJie4ax U Ha JEBOM KoJieHe. KoMUTeT NpUHUMAET K CBEAECHUIO
3aKJIFOUCHHE MEAUIMHCKON SKCIEPTU3Bl O TOM, YTO HEKOTOPBIE MOBPEKICHUS
ObLJIM HAaHECEHBI TBEPBIM TYMIBIM MPEAMETOM U HE MOTJHU ObITH MOJYYCHBI B
pe3yibTaTe OJHOKPATHOTO TMaJeHUsl (aBTOp 3asBWJ, YTO 3a HEACNIO JI0 TOTO
ynaja Ha yJIHIE W NOBPEAWI MNpaBO€ IUiedo U KoJjieHw). C Opyroil CTOPOHHI,
Komuter...oTMeuaer, 4To ToCyAapCTBO-yYaCTHUK OTBEPraeT 3asiBIICHUS aBTOpa
U YTBEPKAACT, UTO MOBPEXKJACHUS OBUIM HAHECEHBI paHEe U 4YTO ILJIOXOE
COCTOSIHUE 37I0pOBbSl aBTOpa OBLUIO MPHUHSITO BO BHUMAHHE CYAOM IE€pPBOM
WHCTAHIIMU B KAYECTBE CMSITYAIOIIEro 00CTOATENbCTBA. KOMUTET. . . MpUHUMAET
K CBEJICHUIO JBa MEIUIIMHCKUX 3aKJIFOYEHUs, BbIIaHHBIX B HOsi0pe 2010 roxa,
IJIe yKa3aHO, YTO COCTOSIHME 3J0pPOBbsSI aBTOpa HApPYIIEHO W OH CTpajaeT
HECKOJIbKUMHU XPOHUYECKUMHU 3a00JIEBaHUSIMU, B TOM qucie
runepTonueit... KoMmurer orMedaer, 4ro mMaTepuaibl Jiejla HE MO3BOJIIOT €My
clelaTh BBIBOJ O TOM, YTO pacciieIOBaHWE YTBEPXKICHUN O MBITKaX OBLIO
MPOBENICHO omnepaTuBHO U d(PdekTuBHO. B cBete BbimensnoxenHoro Komurer
CUMTAET, YTO B pe3yJbTare OTCYTCTBUA J(PPEKTUBHOTO PaCCiIeIOBaHUS
YTBEPKIAEHUI aBTOpa O MBITKAX UMEJIO MECTO HAPYIIEHUE €ro MpaB Mo CTaTbe 7
[[TakTa], paccMarpuBaeMOi B COBOKYIIHOCTH C NYHKTOM 3 crtartbu 2 Ilakta
(myHkT 11.2 CoobpaxxeHuit).

KomuTer...mpuHUMaET K CBEICHUIO YTBEPKACHUSI aBTOPa O TOM, YTO CY/I
WCITIOJIB30BaJI MPOTHB aBTOpPA MOKa3aHUsS TJIABHOTO OOBUHSEMOTO U CBUICTEIS
AT., KOTOpbIE, KaK YTBEP>KIaeTCsl, OB JOOBITHI MO MBITKAMU U OT KOTOPBIX
CBUJIETENb BIOCIIEJICTBUM OTKA3aJICsl BO BpEeMsl CyleOHOTO pa30oMparTesbCTBa.
Kpome Toro, oH oTMe4aeT, 4To rocyAapCTBO-y4aCTHUK HE OCIIapUBAET JOBOJIA O

°2 CM. Bameuanue oGIero nopsanka Ne 20 (1992) Komwurera o 3ampemieHUd MBITOK WM
’KECTOKOT0, OECUENIOBEYHOTO0 WIJIM YHW)KAIOUIETO0 JOCTOMHCTBO OOpallleHWs W HaKa3aHWs,
nyHKkT 14; u ero 3ameuanue obmero mopsaka Ne 31 (2004) o xapakrtepe oO1iero
IOPUINYECKOTO 00s3aTENIbCTBA, HAJaraéMoro Ha rocyaapcTBa — ydyactHuku [lakra, myHKT 15.
Cwm. Takke coobmenue Ne 2231/2012, Ackapos npomue Kwipevizcmana, CooOpaxeHHs,
npussTeie 11 masg 2016 r., myskr 8.3.
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TOM, YTO B XOJ€ CyAeOHOro pazOupaTesbCcTBa Jiejla aBTOpa PEIIAIOINI BecC
MMEJU TTOKa3aHUs 3TOTO CBUJIETENSl, HECMOTPS Ha YTBEPKJIEHUS O TOM, YTO OHU
ObLIM OOBITHI IO MBITKaMU. Ha ocHOBaHMM uMeloIIelcs B €ro paclops>KeHU!
nHdopmarmu KomMuTeT oTMedaer, 4To CyJ NMEPBOW MHCTAHIIMA HE TPUHSI BO
BHUMAaHHE HU OTKa3 3TOTO CBUACTENIS OT CBOCTO OOBHHUTEIHHOTO 3asBJICHUS B
OTHOILIEHUH aBTOpa, HU MOAPOOHOE ONMKUCAHUE MBITKU, KOTOPOIl OH MOJIBEprajcs
BO BpEMS IPEIBAPUTEIBHOTO JOIPOCa, & BMECTO 3TOr0 LEIUMKOM I0JIarajics Ha
NOKa3aHUs, KOTOPbIE CBUAETENb Jajl HAa 3Tamle JOCYAEOHOro IpOW3BOJCTBA.
CornmacHO TMpOTOKONAM 3acelaHus Cyda, CyI Takke OTKJIOHWI 0e3
pacCMOTpPEHHUsI TI0 CYIIECTBY YTBEPXKICHHUS aBTOpA O «CYIECTBEHHBIX
HApYILIEHUSAX Ha TMPEABAPUTEIBHOM CIEJACTBUMU» U €ro MpOoCh0y BBIHECTH
YacTHOE oOmpenaeliecHne B oTHomeHuu ciaepoBarens III. B ceere
BBILIEU3JI0)KEHHOT0 KOMHUTET MpHXOAUT K BBIBOAY O TOM, YTO MMEJIO MECTO
HapyllieHue ImpaB aBTopa Mo nyHKTy | crarteu 14 Ilakta (mynkr 11.3
CoobOpaxxeHuit).

BoiBoabl Komurera: npe/icTaBICHHAS nHbopManus
CBUJICTEIBCTBYIOT O HApyUICHUU TOCYIapCTBOM-YYaCTHHUKOM IpaB aBTOpa
[0 CTarbe 7, paccMaTpMBaeMOd B COBOKYIMHOCTH C MyHKTOM 3 CTaTbu 2 U
nyHKkToM | ctareu 14 Tlakra (myHkT 12 CooOpaxkeHuii).

B coorBercTBUM ¢ mOANMyHKTOM a) myHKTa 3 crarbu 2 Ilakra
rocyJlapcTBO-y4acCTHUK  00s3aHO obecneyuTh aBTOpy dPdexkTuBHOE
CpeICTBO TNpaBOBOM 3amuThl. (s 3TOro HEOOXOAMMO MPEIOCTABUTH
MOJJHOE€ BO3MEIIEHHE JHWIlaM, YbW IpaBa, Npu3HaBaemble B Ilakre, ObuIM
HapyuieHbl. COOTBETCTBEHHO, TOCYJapCTBO-yYaCTHUK OO0S3aHO B YMCIE
MPOYETO: a) MPOBECTHU TiIaTesbHOE U 3G PEKTUBHOE paccieloBaHUE B CBSI3U
C YTBEpPXKIECHUSIMHM aBTOpa O TMBITKAX W B CJlydyae MOATBEPKIACHUS
MOJABEPTHYTh MPECIEIOBAHUIO, CYAy M HAKa3aHWIO BUHOBHBIX B IBITKax
aBTOopa; W b) mpemocTaBUTh aBTOPY KOMIICHCAIIMIO 3a JOIYIICHHbBIC
nmpaBoHapymieHusi. Ha  rocygapcTBO-y4acTHHUK ~ TakKke  BO3JIOKEHA
00s13aHHOCTh MPEANPUHATH BCE HEOOXOAMMBIE IIard JJIsi MPEIOTBPALCHUS
aHAJIOTUYHBIX HapymeHui B OynyuieM (myHkT 13 CooOpaxenuit).

CooOpaxenuss Komutera no npaBam yenoBeka oT 28 utonst 2017 r. mo
neny Daxpuoun Awupos npomus Kvipevizecmana (coobienne Ne 2435/2014).

Tema coobwernus: TPOU3BOJIBHOE 3aJCp)KaHME M TIBITKA aBTOpa ITOCHC
THUYECKUX BOJTHEHUU.

Bonpocwi cywecmea: TBITKA; CIPaBEIJIMBOE CyneOHOE pa3dUpaTeIbCTBO;
CropaBennmmBoe  cyneOHOe — pa3OuMpaTeNnbcTBO  —  MpaBOBas  MOMOIIb;
IPOU3BOJIBHBIA apeCT — COJCp)KAaHUE IO CTPAKEH; IUCKPUMUHAIUS T10
NPU3HAKY 3THUYECKOM MPUHAIICKHOCTH.



169

IIpaBoBbie mno3unmu Kommurera: Komurer ccbutaeTcsi Ha CBOIO
MIPAaBOBYIO MPAKTUKY, COIJIaCHO KOTOPOW YTrOJIOBHOE pAacCi€IOBaHUE U
MOCJIEIyIONIEe TMPUBJICYEHUE K OTBETCTBEHHOCTH TMPEACTABISIIOT COOOi
HEOOXOMMBIC CPE/ICTBA BOCCTAHOBJICHHSI HAPYIICHHBIX IPaB YEJIOBEKA, TAKUX
Kak [pasa, 3al1IIaeMbIe CTaTbeH 7 IMakra® (myHkT 7.2 CooOpaskeHui).

Komurer ccpinaercst Ha cBoe [3]amedanue obiiero nopsaka Ne 32 (2007)
O MNpaB€ HAa PABEHCTBO MeEpel CyJaMH U TpUOyHAJIaMu U Ha CIpPaBeIJIUBOC
cyneOHOe pa3OupaTeibcTBO, B KOTOPOM OTMEUEHO, YTO: «BCE CyJeOHBIC
pa30upaTeNbcTBa MO YTOJIOBHBIM J€aM HIIA K€ B KaKOM-JIHOO TPaKTaHCKOM
MpOIECCe B MPHUHIMIE JOJAKHBI MPOBOJUTHCS YCTHO U OBITh OTKPBITBIMH JIJIS
ny6m/n<n»54. B nynkre 1 cratenm 14 Ilakta mnoxareBepkmaercs, 4YTO B
JIEMOKPATUYECKOM OOIIeCTBE CyAbl MMEIOT TMPaBO HE JIONyCKaTh Ha
pazOupaTeNbCTBO BCIO NYOJUKY WIM €€ YacTh IO COOOpa)KeHUsIM MOpay,
obmecTBeHHOTrO nopsaka (ordre public) wnm rocyaapcTBeHHOM 0€301aCHOCTH
WM KOT/Ia TOro TpeOyIOT UHTEPEChl YaCTHOM >KU3HU CTOPOH, WM — B TOU Mepe,
B KakOW 5TO, MO MHEHUIO CyJa, CTPOro HEOoOXOJUMO, — TIPU OCOOBIX
00CTOSITENIBCTBAX, KOTJa MyOJIMYHOCTh Hapyiajga Obl MHTEPECHl MPaBOCYIUs
(myskt 7.4 CooOpaxkeHuii).

Ounenka Komurterom daxkTudyeckux o0CTOATENbLCTB Aea. Komuter
MPUHUMAET K CBEJECHUIO YTBEPKJICHHE aBTOpa O TOM, UYTO B ps/i€ CIy4acB OH
MOABEpPrajicsi TMbITKAM CO CTOPOHBI COTPYAHUKOB MPABOOXPAHUTEIBHBIX
OpraHoB. ABTOp MOPEACTaBUJI MOJPOOHOE OMUCAHUE TOrO, KaK €ro MbITalH,
KOTJla MMEHHO 3TO MNPOUCXOAWIO, M JlaXXe NpUBEJl MMEHAa HEKOTOPBIX JIUII,
BUHOBHBIX B COBEPIIECHUHU 3TOT0 MpecTyIieHus. KpoMe Toro, aBTop npeacTaBuil
MOKa3aHus CBUACTENEH, BKIIIOUas MOKa3aHusl €ro OTIa U €ro ajBoKaTa, a Takke
MEJIMIIMHCKOE 3aKJIF0YEHUE, MOATBEPKIAIOIICE YIIOMSIHYThIE UM TOBPEKICHHUS.
Kpome Toro, Komuter oTmedaeT, 4TO aBTOp M €ro aJBOKAT HaMpaBUII
MHOTOYHMCJICHHBIE >KajJoO0bl Ha TBITKM B TMPOKYypaTypy, a TakXKe IoaBaj
COOTBETCTBYIOIINE >KAJIOOBI B X0JI€ CyJNeOHBIX ciymanuii. KomuTeT oTmMevaer,
YTO, XOTsI TOCYIapCTBO-YYACTHUK COOOIIAET, YTO OHO TMPOBEIIO pacciieIOBaHUE
0 HEKOTOPHIM U3 MHOTOUYHCIIEHHBIX Kaj00 aBTOpa, HE OBLIO IOKa3aHO, YTO ITH
paccienoBanus ObUTH Ha4aThl B CPOYHOM TOPSJKE WIJIM YTO OHU MPOBOIUINCH
sbdextuBHo. Komuter XoTen Obl MOMYEPKHYTh, UYTO TEPBHIC 3aSBICHUS O
MIPUMEHEHUH TILITOK OBLIN cliesiaHbl aBTopoM 6 aBrycta 2010 r., cpasy ke nocie
TOro, KaKk OH IMOJyYMJI JOCTYIl K CBOEMY HAHITOMY B YacCTHOM IMOPSIKE
anBokary. Komurter cumTaeT, 4yTto B OOCTOSATENbCTBAX JAHHOTO Jejia, U B
YaCTHOCTH B CBETE TOT'0, YTO T'OCYJIapCTBO-YYaCTHUK HE Jaj0 OOBSICHEHUN IO

* Cm. 3ameuanus o6wiero nopsinika Komurera Ne 20 (1992 ron) o 3ampenieHny TbITOK WA
KECTOKOT0, OeCueIOBEYHOTO WJIM YHHXKAIOWIETO JOCTOMHCTBO OOpAIlleHUsT M Haka3zaHHs,
nyakt 14; u Ne 31 (2004 rom) o xapaktepe OOILIETO FOPUAMYECKOTO OO0S3aTEILCTBA,
HaJIaraeMoro Ha rocyjaapcrsa — yuacTHUkM [lakra, myHkT 18.

*Cm MMYHKT 28.
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MOBOJIy 3aMETHBIX CJIEIOB JKECTOKOTO OOpaIleHHs, KOTOpPhIe HEOIHOKPATHO
BUJCIA  CBHUJCTEIH,  YTBEP)KICHUSM  aBTOpa  CJIEAyeT  TpuIaBaTh
cooTBeTcTBYIOMmEH Bec (IMyHKT 7.2 CooOpaxeHuit).

[lo moBomy oOs3aTenbcTBA TrOCYJAapCTBa-yyaCcTHUKA — HAJUICKAIUM
o0pa3oM pacciefoBaTh YTBEPXKICHHs aBTOpa O MbITkax KoMUTET cchliaeTcs: Ha
CBOIO TPABOBYIO MPAKTHKY, COTJACHO KOTOPOW YrOJIOBHOE pPacciedOBaHUE U
NOCJIEAYIONIEE TMPUBICYEHUE K OTBETCTBEHHOCTH MPEACTABISIIOT  COOOM
HEOOXOJMMbIE CPEACTBA BOCCTAHOBJICHHSI HAPYIICHHBIX MPaB YEJIOBEKa, TAaKUX
KAaK IIpaBa, 3allUIIacMble CTaTbeu 7 IMaxta™. XoTs roCyAapCcTBO-y4aCTHUK
YTBEPXKIAET, YTO OHO IPOBEJIO paccienoBanue, Komurer ormewaer, 4To, Kak
SABCTBYET U3 MAaTE€pUAJIOB JI€]1a, BJIACTH I'OCY1apCTBA-y4YaCTHUKA HE TIPEACTABUIIN
uH(pOpMAIMU O TOM, YTO OHU JONPOCHIH KaKMX-TMOO cBHUAETENEH (BKIIIOYAs
camMoro aBTOpa M €ro OTla), U HE MPEACTABWIN PE3yJIbTaTOB MEIUIIMHCKOTO
oOcnenoBanus. B atux obcrosTenbcTBax KoMuTeT cunraer, 4to, HECMOTpPs Ha
CBUJETENIBCKHAE IIOKa3aHUS OTHA aBTOpAa W MEJUUMHCKOE 3aKJII0YEHHE O
NOBPEXACHUAX Ha Teje aBTopa, ()(EKTUBHOTO pacclieZJOBaHUsS B CBSI3U C
YTBEPXKACHUSIMH O MPUMEHEHUU IIBITOK MpoBeAeHO He Obuto. C  yderom
OOCTOATENBCTB JTAHHOTO J€Jla U MPUHUMAask BO BHUMaHHUE, 4YTO TOCYyIapCTBO-
YYAaCTHUK HE€ MPEACTaBUIIO JIONOJHUTEILHON MEIUIMHCKON JOKYMEHTAIUH,
KoMurer 3akitoyaeT, 4To NpEICTaBICHHbIE €My (aKThl CBUIETEIBCTBYIOT O
HapylieHHMM mnpaB aBTopa mno crarke 7 Ilakra, paccmarpuBaemoil B
COBOKYITHOCTHU C TyHKTOM 3 cTaThu 2 (myHKT 7.2 CooOpakeHuil).

Uro kacaercs yTBepKAeHUM aBTopa no myHKTy | crarem 14 Ilakrta, TO
KoMurter npuHMMaeT K CBEIECHUIO T€ HEOCIapuBaeMble (PaKThbl, YTO CyJeOHBIE
3acellaHds TPOBOAWINCH HE B OOBIYHBIX 3ajlaX CyJNeOHBIX 3aceJaHuii, a Ha
BOEHHOM OOBEKTE U YTO POJCTBEHHUKHU MOACYJUMBIX, B TOM YHCII€ aBTOpa, HE
ObLIM JOMYIIEHbl Ha 3TH 3acedaHus. B cBoMX 3aMeuyaHUsX TOCYIapCTBO-
YYaCTHUK YTBEP)KJAeT, YTO MPUUYMHON NpPOBEACHMS CyIEOHBIX CIyIIaHUN B
BOMHCKOM 4YacTH SIBJISIETCS KaK pa3 HEOOXOIUMOCTh 0OecreuuTh 0€30MacHOCTb
NOJICYAUMBIX U UX POJICTBEHHHUKOB... ['0Cy1apCcTBO-y4aCTHUK yTBEPKIAET, UYTO
IPUYUHON MPOBEICHUS CYIEOHBIX CIyIIaHUH B BOMHCKOM YacTH SIBJSICTCS JIUIIb
HEOOXOIUMOCTh  «obOecrieueHus:  0€30MacHOCTH  OOBHHSEMBIX M HUX
POJICTBEHHUKOBY. BMecTe ¢ TeM rocy1apcTBO-y4acTHUK HE OOBSICHUIIO, TIOYEMY
ObLJIO HEOOXOAUMO HE JOMYCKaTh POJICTBEHHUKOB aBTOpa K CIYIIAHUSM TIO
OJIHOMY W3 OCHOBaHMWH, coaepxammxcsi B myHkre 1 crateu 14 [Ilakra].
B oTcyrcTBHE TpenMeTHhIX OOBSICHEHHWH TrocyAapcTBa-yyacTHuka Komuter
JOJDKEH CHENaTh BBIBOJ O TOM, YTO TOCYAApCTBO-YYAaCTHUK MPUMEHHUIIO
HECOpa3MEpHbIE OTPaHUYEHHMs MpaBa aBTOPAa Ha CIPABEMJIMBOE M IMyOJIUYHOE

> Cm. 3ameuaHus ouIero nopsiaka Komurera Ne 20 (1992 ron) o 3ampemieHuu NbITOK WA
KECTOKOT0, OeCHeNOBEYHOI0 WJIM YHHKAIOMIETO JOCTOMHCTBO OOpalleHHs W HakKa3zaHus,
nyHkT 14; u Ne 31 (2004 rom) o xapakrepe OOLIET0 IOPUAWYECKOTO O0s3aTENbCTBA,
HaJlaraéMoro Ha rocyjapcrba — yyacTHuku [lakra, myHKT 18.
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pazOupaTenbCTBO, U MOITOMY IpaBa aBTOpa, MPEAYCMOTPEHHBIE B MyHKTE |
ctatbu 14 [Ilakra], Obutn HapymeHs! (myHKT 7.4 CooOpakeHH ).

BeiBoasl Komutera: npeacraBiieHHbIC. .. (aKThl CBUJIETEIBCTBYIOT O
HapyIIEHUHW TpaB aBTOPaA, 3aKPEIUICHHBIX B CTaThe 7/, paccMaTpuBaeMon B
COBOKYMHOCTH C MYyHKTOM 3 ctartbu 2, U B nyHKTe 1 crarbu 14 Ilakrta
(myHkT 8 CooOpakeHwuit).

KomuTeT NpoTHB NBITOK

Pemienne Komurera mpotuB meitok ot 11 asrycra 2017 r. mo nemy
Paweo /[rcauoan npomue Tynuca (coobmienue Ne 654/2015).

Tema COO6M4€HM}1.' IOBITKH MW JXKCCTOKOC O6paIH€HI/Ie CO CTOpPOHBI
rocyaapCTBCHHBIX OPIraHOB.

Bonpoc cywecmea: nbITKY; KECTOKUE, OECUEIIOBEUHbIE WIIM YHHKAIOIIHNE
JIOCTOMHCTBO BHJIbl OOPAILICHUS U HaKa3aHUS; MEPHI IO MPEAYNPEKICHUIO aKTOB
MBITOK; CUCTEMAaTHYECKUN HAJA30p 34 YCIOBUSIMH COJEP)KAHUS IMOJ CTPaXEH U
MEeTOoaMH OOpalieHus ¢ 3aKJIIOYEHHBIMHU; 00s53aTE€IbCTBO TOCyJapcTBa-
y4acTHHKA OOECIeYMBaTh HE3aMEIJIUTEIbHOE MPOBEIECHUE OECHpPUCTPACTHOIO
paccieioBaHds KOMIETEHTHBIMH OpraHaMu; MPaBO Ha MOjady *KajaoObl; MPaBo
HAa KOMIICHCAIIMIO; 3ampeT KCIOJIb30BaHMs B XO0/€ JI0OOro CyaeOHOro
pazOuparesbCTBa 3asBICHUM, MOTYYSHHBIX MO/ MBITKOM.

IIpaBoBble mo3unuu Komurera: cratbsa 4 [KoHBEHIIMM MPOTUB MBITOK |
TpeOyeT OT TOCyAapCTB-YYaCTHUKOB BBEJICHUS YTOJIOBHOW OTBETCTBEHHOCTH B
OTHOILIEHUHU AaKTOB MBITOK W YCTAHOBJEHWS B OTHOUIEHWU JUIl, BUHOBHBIX B
COBEpUICHWM AaKTOB TMBITOK, HAKa3aHWs, COPA3MEPHOrO0 CTEMEHH TAHKECTU
COBEPILEHHBIX JeHcTBUM (TyHKT 7.7 Pemenus).

Komurter HamoMmHaeT rocyaapcTBy-y4aCTHUKY O €ro 00s3aTelIbCTBE I10
ctatbe 12 KoHBeHIMHM, COTIIACHO KOTOPOMY TMPU HAIUYUU JTOCTATOYHBIX
OCHOBAaHHMM TMOjaratb, YTO HMEJIO MECTO TPUMEHEHHUE TIBITKU, JOJKHO
npoBoautecs ex officio®® Gbictpoe u GecrpucTpacTHOE paccienoBanue . Takoe
paccieoBaHWe  JODKHO  OBITh  ONMEPAaTUBHBIM,  OCCIPUCTPACTHBIM U
3(1)(1)CKTI/IBHBIM58. Kpowme Toro, yrojioBHO€ paccieoBaHUE JOKHO UMETh CBOEH
LEJIbI0 KaK ONpeelIeHUE XapaKTepa U 00CTOATEIbCTB MPEANOIaraéMbIxX JCsTHUMH,

*® [To o6s3aHHOCTH (mat.)

'Cm. coobuennst Hutionsuma npomus Bypynou, myekt 8.4; u Ne 500/2012, Pamupec
Mapmunec u op. npomus Mexcuxu, Pemenue, npunastoe 4 aBrycra 2015 r., mynkr 17.7.

*8CM. coobutenne Ne 495/2012, H.3. npomus Kaszaxcmana, Pemenue, npuusitoe 28 HOSOPs
2014 r., myskr 13.2.
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TaK ¥ YCTAaHOBJICHHE JIMYHOCTHU JIFOOOTO JIUIA, KOTOPOE MOTJIO OBITH MPUYACTHO
59
K HUM ~ (yHKT 7.10 Pemenus).

Onenka Komurterom paxkTHyeckux 00CTOATEILCTB aeJsa;
B otHomenun >xanoOel mo cratbe 1 [KonBenmuu] KomuTeT mnpuHHMaeT K
CBEJICHUIO YTBEPKICHUS 3adBUTEIIS, COTJIACHO KOTOPHIM OH TOABEprascs
MBITKAM CO CTOPOHBI JOJDKHOCTHBIX JIMI] TOCYJapCTBa-y4aCTHUKA, KOTOPOE HE
MPUHSIIO HUKAKUX 3((HEKTUBHBIX MEp, YTOOBI MPEOTBPATHTH COBEPIIICHUE ITHX
akToB. KoMHTET OTMEUaeT, BO-NIEPBBIX, YTO 3asIBUTEIb OBbLIT apeCTOBaH B HOYbD C
29 na 30 urons 1993 r., a 3ateM gocraBieH B MUHUCTEPCTBO BHYTPEHHUX JIE,
TJ€ €ro AONpPAIIMBAIA U HE3aKOHHO Jepxanu 20 guer. Komurer ormeuaer, 4To
3asBUTEJIb MPEJCTABWII MOJAPOOHOE OMUCAHUE YKACHBIX IBITOK, KOTOPHIM OH
noABeprajici B MUHUCTEPCTBE BHYTPEHHHUX [I€Jl, KOTJa HaxXOAWICS TOA
KOHTPOJIEM COTPYIHUKOB CIIY»KOBbI HAIIMOHAIBHOM 0€30MacHOCTH, KOTOPHIX OH
Omo3Ha M Ha3Bal. KOMHUTET Tak)Ke OTMEYaeT, 4YTO B TIOPbME...3asBUTEIA
MIBITAJIM HECKOJIBKO pa3, COACPKaJIM B OJJMHOYHON KaMepe U eMy OBbLIIO OTKa3aHo
B MEIMIIMHCKOW MTOMOIIY B TEYEHHUE JIJIUTEIBHOTO MEPUOa BPEMEHHU, HECMOTPSA
Ha OYEBUJIHYIO MOTPEOHOCTH B yXoji€e (MyHKT 7.3 Pemienus).

Komuter Takke NPUHUMAET K CBEACHUIO YTBEPXKICHHUS 3asBHUTENS O
MHOTOYHUCJICHHBIX (U3UYECKUX M TICHUXOJOTHYECKUX TIOCIEACTBUAX TBITOK,
KOTOpBIE TOATBEPKIAAIOTCSA IPEACTABICHHBIMA B 3TOM CBS3U MEIUIMHCKUMU
3aKJIF0YeHUsIMUA. KOMHUTET OTMEUaET, UTO rOCyAapCTBO-YUYaCTHUK HE OCIIAPHUBAIIO
ATUX YTBEpPXKIEHUM. B JaHHBIX OOCTOSITENLCTBAX M HUCXOAS W3 CBEICHUM,
MPEIOCTABJIECHHBIX B €ro pacnopsokeHue, KOMHTET KOHCTaTUPYET, YTO
YTBEPXKICHUS 3asBUTENSI HAIJICKUT MPUHATH BO BHUMAaHUE, 4YTO (Pu3nueckoe
HacWUJIMe, KOTOPOMY OH MOJIBEPTCs, OBLJIO COBEPIICHO JTOJKHOCTHBIMH JIMIIAMU
rocyJ1apCTBa-y4aCTHUKA, KOTOPBIE BRICTYNAIN B OQUIIUAIIBHOM Ka4ye€CTBE; U 3TH
JEeUCTBUS MPEJCTABISIIOT COOOM aKThl MBITOK MO cCMbICHY ctaThu | KoHBeHuuu
(myHKT 7.4 Pemenus).

ABTOp...cCchuIaeTcs Ha MyHKT | cratbu 2 KOHBEHUMHU, B COOTBETCTBUU C
KOTOPBIM TOCYJIapCTBO-YYaCTHUK JOJDKHO OBUIO TPHUHATH J(P(HEKTHUBHBIC
3aKOHOJIATeIbHBIC, ATMUHUCTPATUBHBIC, CYIACOHBIE U JPYTrHe MEPhl JUIs
MPEAYNPEXKICHNUS aKTOB MBITOK Ha JIFOOON TEPPUTOPUU TIOJ] €TO FOPUCIUKITUEH.
Komurer ormedaer B JaHHOM cllydae, 4TO 3asBUTENh ObUI apecToBaH 0e€3
COOTBETCTBYIOLLIETO OpJEpa; OH COAepXkalici TMOoJ CcTpaxed Oe3 CBI3U C
BHEIITHUM MUPOM B MuHHCTEpCcTBE BHYTpeHHUX 1en ¢ 30 utolst mo 4 ceHTI0ps
1993 r., B Teuenue 37 AHEH, UTO CYIIECTBEHHO MPEBBIIMIAET MAKCUMAJIbHO
pa3peuIeHHBIN CPOK O YETHIPEX CYTOK; MPOBEPKA 3aKOHHOCTH €r0 COJIEP KAHUS
NoJi CTpakeil He OblIa MpOBEJCHA B YCTAHOBJIECHHBIE 3aKOHOM CPOKHU; U B XOJI€

*Cm. coobmenust Ne 580/2014, @.K. npomus /lanuu, Pemenne, npunaroe 23 Hos6ps 2015 r.,
nyHKT 7.7; u Ne 161/2000, [zemaiine u 0p. npomue FOzocnasuu, Pemenue, npunsroe 21
HOs10pst 2002 1., myHKT 9.4.
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NPEIBAPUTENILHOTO COJIEP)KaHUsSl TOJ] CTpaxked emy ObUI0 OTKa3aHO B
BO3MOXKHOCTH CBSI3aThCS C CEMbEH M MOJYYUTh MEIUIMHCKYIO TOMOIIb,
HEOOXOJMMYIO B €ro COCTOSIHMU. XOTS OH CTajl >KepTBOM KpaiHE >KECTOKOIO
oOpaiieHusi, O YeM OH HECKOJBKO pa3 coo0Ilaid, 3TH aKThl OCTaIOTCA
0e3HakazaHHbIMU. COOTBETCTBEHHO KOMUTET KOHCTATUPYET HAPYILICHUE TyHKTA
1 cTaTbu 2 B COBOKYITHOCTH CO CTaThe 1 KonseHmmu® (myHKT 7.6 Pemenus).

B otHomenuu mnpenmnonaraemMoro HapyuieHus crtatbu 4 KoHBeHIUU
Komuter ccbimaercs Ha oaHy u3 ueneid KoHBeHIMH: MPEnsITCTBOBATH
0€3HAaKa3aHHOCTH JIMII, COBEPIIUBIINX AKTHI mbIToK ... KoMuTeT HamomuHaer,
YTO B JJ]AHHOM cliy4ae mpo1uio 6osiee 21 roaa mociie COObITUM, HO J€0 TaK U HE
OBLIO PACCMOTPEHO B IIEJISIX TMPHUBJICUCHUS K OTBETCTBEHHOCTH W HaKa3aHUSs
BUHOBHBIX B MPUMEHEHUU TLITOK B OTHOILIEHUM 3asBuTess. Kpome Toro,
KomMurer oTmedaer, 4To ¢ y4yeTOM MPUHIIMIA OTCYTCTBUSI OOpPATHOM CHJIBI
cratb 101-6Mc O BBEJACHUM YrOJIOBHOM OTBETCTBEHHOCTH 3a MBITKH
OOBHHsSIEMbIE OBUIM TPUBJICUEHBI K YrOJOBHOM OTBETCTBEHHOCTH 32
MPAaBOHAPYIIEHUE, NPEAYyCMAaTPUBAIONIEE MAKCUMAaJbHOE HAKa3aHUE B BHJE
MATA JIeT JIMIIEHUST CBOOOJBI, XOTS TSDKECTh BBIJIBUHYTHIX IPOTHB HHUX
OOBHHEHHH Mpe/nonaraeT Bo30yKICHHE YTOJIOBHOTO J€Jia U COOTBETCBYIOIIUX
Mep HakazaHus...KOMHUTET CChUIaeTCsl Ha CBOM 3aKJIIOYUTEIbHBIC 3aMe4YaHus, B
KOTOPBIX OH BBIpa3Wjl OOECIOKOECHHOCTH IO IMOBOJY MPUMEHEHUs] MpPHUHIUIIA
OTCYTCTBUSI OOpAaTHOW CHJIBI YTOJIOBHOTO 3aKOHOJATEIbCTBA B OTHOIICHUU
JIESTHUWA, COBEPIIEHHBIX 0 BKJIIOYEHHS B MEPECMOTPEHHBIM YTOJIOBHBIN KOJIEKC
1999 roga mpectymieHus B Buae NbITKH (ctaths 101-0mc), a Takke, Kak
CIEACTBUE, PEKOMEHIAIMIO B aJpec TrOCyAapCTBA-yYaCTHUKA «IPHUHSATH BCE
HEO0OXOJIMMbIE MEPBI K TOMY, YTOOBI aKThI MBITOK, cOBeplIeHHbIE 10 1999 roxa,
MpPECiIeIOBAJINCh B CYIEOHOM TOpSAJIKE Kak MpaBOHAPYIICHHS, 32 KOTOPHIE
MPEAYCMOTPEHBI MEpPbl HaKa3aHWUsl, COOTBETCTBYIOIIUE TSKECTH COJICIHHOTO»
(cm. CAT/C/TUN/CO/3, iynktsl 35 u 36). KomuTter nenaet BIBOA O TOM, YTO
MMEJI0 MeCTO HapyuieHue nyHkTa 2 cratbu 4 KonBenuuu (myHkT 7.7 Pemenus).

Komurer Takke oTmMedaer AOBOJ 3asBHUTENS O TOM, YTO, MO-BUAUMOMY,
Obuta HapyieHa ctaThs 11 [KoHBeHIMM], TOCKOJIbKY FOCYAapCTBO-YYaCTHUK HE
OCYILECTBIISUIO HEOOXOAMMOIO HaA30pa 3a METOAaMM oOpallleHus, KOTOPOMY
MIOJIBEPICSL aBTOP B XOJIE apecTa U colep kaHus noj crpaxeil. OH yTBepkaal, B
YACTHOCTH, YTO €r0 apecT U COJAEp)KaHUE IOJ CTPakel HE CONPOBOXKIAIMCH
HAJUISKAUMU MPOLECCYAIbHBIMUA TAPAHTUSMH U 32 HUMH HE OCYIIECTBIISUICS
HAJ30p; YTO €My ObUIO OTKa3aHO B MEIUIMHCKOM MOMOIIM, HECMOTps Ha
KPUTUYECKOE COCTOSIHUE, B KOTOPOM OH HAaxOJMWJICSA; HEOJHOKPATHO OBLIO
OTKa3aHO B BO3MO>KHOCTH CBA3AaThCS C CEMBEN; €My OBLIIO OTKa3aHO B MPABOBOM

% Cwm., B wactHOCTH, coobmeHus Huiionsuma npomue Bypynou, nyHkT 8.3; u Ne 522/2012,
T'axyney npomue Bypynou, Pemenne, npunstoe 10 aBrycra 2015 r., myHKT 7.6.

81 Cm. cooburenne Ne 212/2002, Yppa I'vpudu npomus Henanuu, Peuerne, npurstoe 17 Mas
2015 r., nyHKT 6.7.
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MOMOIIIM BO BpEeMsl MPEIBAPUTEIBHOTO 3aKIIOUEHHUS; U €ro COoJAepX aiu B
Y)KACHBIX yCIOBUAX. B oTcyrctBue yOeauTenbHOW UHPOpMALMU  OT
rocyapcTBa-y4acTHUKa, KOTOpas Moryia Obl MpPOAEMOHCTPUPOBATh, UTO
COJIEp)KaHUE  3asBUTENSl MOJA  CTpaXKed MPOUCXOAWIO IO  HAA30pOM
rocyJiapcTBa-y4yacTHuka, KoMUTET KOHCTAaTUpPYET HApYIIEHUE TOCyAapCTBOM-
YYaCTHUKOM CcTaThu 11 KonBeHmmn® (myHKT 7.8 Pemenus).

B orHomenum craren 12 u 13 KosmBenumm Komurer BbIpaxkaeT
00ECIIOKOGHHOCTh B CBSI3U C TE€M, YTO, HECMOTpS Ha PErHCTPAIUIO >KaOObI
3assBuTENs O nbITKax B 2011 roxy B cyae nepBoi nHCTaHIUK TyHUCA, CIIECTBUE
obut0 mpekpameHo 16 ¢despans 2012 1. 06e3 mpoBeAEHUS PEATHLHOIO
paccieqoBaHus, HECMOTPSL Ha TO, 4TO OKOJIO 21 Troja mpomsio ¢ Tex mop, Kak
NOCTPaJaBIIMi TEpBBIM pa3 cooOmuia o (akTax B XOAE€ BCTPEYU CO
CJIEZIOBATENIEM, COCTOSIBILIECHCS B KOHIIE CPOKA €0 COAEPKAHUS IO CTPAXKEH B
Munucrepctse 4 centa0ps 1993 r. (mynkr 7.9 Pemenns).

HecMoTpss Ha TO, 4YTO TOCYAapCTBO-YYaCTHUK YTBEPXKIAET, YTO
paccienoBaHre ObUIO HA4yaTo, OHO HE TMPEACTaBUIO HUKAKOW TO0JapOoOHOM
uHdopMaIuu O cTaTyce CyAeOHOro paszOupaTelibcTBa WM O MPECieI0BaHUU
MPEANnojaraéMbplX BHHOBHBIX B COBEPIICHUHM AaKTOB TMBITOK M KECTOKOM
oOpaienuu (myHKT 7.10 Pemenust).

3asBUTENIb CUUTAET, YTO TOCYAAPCTBO-YYACTHUK HE BBIIOJHHUIO CBOE
00s13aTeNIbCTBO, TIpeaycMoTpeHHoe cratbeit 12 KonBennuu. He BBIIONHUB 3TO
0053aTEILCTBO, TOCYAAPCTBO-YUYACTHUK HE BBIMIOJHUIIO U 0053aTENbCTBO TIO
ctatbe 13 KoHBEHIIMHM, B COOTBETCTBUM C KOTOPOH OHO 00s3aHO OBLIO
o0ecreunTh 3asBUTENII0 TMPAaBO Ha MPEIbIBICHUE >KaJoObl KOMIETEHTHBIM
BJIACTSIM, KOTOPBIE JOJDKHBI HAJUIeKalluM O0pa3oM OTpearupoBaTh Ha Hee U
MPOBECTH OBICTPOE M OECHpHCTpacTHOE pacciegoBanme’>  (myHkr 7.11
Pemenus).

B otHomiennn crateum 14 [KoHBeHIMU]| 3a4BUTENL YTBEPKIAET, 4YTO,
OTKa3aB €My B YIOJIOBHOM CYJOIPOU3BOJACTBE, O YEM I'OBOPUIIOCH BbIlIE, TyHHUC
TaKKe JIMIIWJ €ro MpaBa Ha IMOJYyYEHHE KOMIICHCAIIMM B YCTAaHOBJICHHOM
3aKOHOM TOpAJIKE 3a MaTepUalbHBIA M MOPaJIbHBIA yHIEpO, MPUYMHEHHBIN B
pe3ysibTaTe TSDKKAX NPECTYIUICHUM, TakuX Kak IMbITKa. Komurer Takxke
OTMEYAET, YTO IIOCTPAJaBIIMA HE BOCIIOJB30BAJICA HUKAKAMHM MepaMu
peabmwiMTaiid B CBSI3U C TSOKEIBIMH (U3UYECKUMU M TICUXOJOTUYECKUMHU
MOCIEACTBUSIMH, OT KOTOPBIX OH CTPaJaeT A0 CHUX MOp U KOTOPbIe ObUIM YETKO
3apUKCUpOBaHBl B MEAMIIMHCKOM 3akitoueHuu...Komuter cumraer, d4ro
3asiBUTENH OB JIMINCH MpaBa Ha TOJYyYCHHE KOMIICHCAIMU W BO3MEIICHUS B
COOTBETCTBHHM cO cTatheil 14 KonBeHnumu (myHkT 7.12 Perenust).

%2 Cm., Hanpumep, I axyney npomus bypynou, myHkr 7.7.
%% Cm. Hutionsuma npomus bypynou, nyHKT 8.5.
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B orHomenuu crareu 15 [KonBenuun| KomMuteT mpuHsa K CBEACHUIO
YTBEPKJICHUE 3asIBUTENISI O TOM, UTO Cy/eOHOE pa30oUpaTeIbCTBO, BO30YKIECHHOE
B OTHOILIEHWU HEro, U MpuUroBop B Buje 21 roja jMineHus CBOOOIbI ObUIH
YCTAHOBJIEHBI HAa OCHOBE IMPOTOKOJIA, KOTOPBIM OH MOAMMUCAN IIOJ IBITKOM.
HecMoTpst Ha TO, 9TO OH COOOIIAT O TMHITKAX, €r0 YTBEPXKIACHHUS HUKOT/A HE
MIPOBEPSUTHCH BIACTSIMU U 3asABJICHUS HE ObUTH MPU3HAHBI HEJACHCTBUTEIHHBIMHU.
['ocynapcTBO-y4acTHUK HE NPUBENIO JOBOAOB, CIIOCOOHBIX OMPOBEPTHYTH 3TO
yTBepkaeHne. Komurer HamoMuHAeT, 4TO OOITUIT CMBICIT MTOJI0OKEHNUN cTaThh 15
[KonBeHruu| BbITEKaeT W3 aOCOTIOTHOTO XapaKTepa 3alpelleHUs TBITOK W,
CJIeI0BaTEIbHO, MPEIoaaracT o0a3aTeabCTBO J0O0r0 rocyaapcTBa-y4acTHUKA
IPOBEPATh, HE OBUIM JIM CHAENAHbI MO/ MBITKON 3asBICHUSI, KOTOPbIE CIIy>KatT
SIIEMEHTAMH TIPOLEAYPHI, HAXOIAIICHCS B €ro KOMIeTeHIHH . He mpeanpuHss
HUKAKUX HEOOXOJIMMBIX TPOBEPOK M HCIOIB30BAB TAKWE 3asBICHUS B XOJ€
CyleOHOTO pa3dupaTenbCTBA B OTHOIICHUH 3asBUTENIS, TOCYIAPCTBO-YUYACTHUK
SBHO HapyIIWJIO CBOU OOs3arenbcTBa Mo ctathe 15 KouBenumu (myHKT 7.13
Pemenus).

BoiBoabl KommuTera: mpejactaBieHHbIC...aKThl CBHUIIETEILCTBYIOT O
HapylIeHUuU cTaThu 2 (MyHKT 1) B coueTanuu co cratbet 1 u ctatbsimu 4, 11, 12,
13, 14 u 15 KonuBennuu (myHKT 8 Pemenus).

Pemenne Komurera npotus nbiTok ot 31 utona 2017 r. o geny Awium
Paxuwes npomuse Kazaxcmana (coobuienue Ne 661/2015).

Tema coobwjenusa: THITKM U CMEPTh CbIHA 3asBUTENS MOCJIE apecTa U
3aKJIFOUEHUS TIOJ] CTPAXKY.

Bonpoc cywecmea: TBITKM — oOIepaTHUBHOE M  OECIPUCTPACTHOE
pacciieIoBaHHUE.

IIpaBoBbie mo3unun Komurera: crates 12 KonBenmuu taxxe tpedyer,
9TOOBI pacciieJoBaHUE OBbUIO OBICTPHIM M OECTIPUCTPACTHBIM, MPU ITOM
ObICTpOTa MMEET OOJIBIIIOE 3HAYCHHE, MOCKOJIBKY ATO TMO3BOJSET MPEKPATUTH
IIPUMEHEHUE K JKEPTBE MBITOK, a TAK)KE IMMOTOMY YTO 3a MCKIIOUCHHUEM CITydacB
NPUYUHCHHUS  JOJTOBPEMCHHBIX WJIM TSOKKHUX TIOBPEKICHUN  BCIICICTBHE
MIPUMEHEHUS BBIMICYTTOMSIHYTBIX METOJIOB (PU3HUCCKHUE CIICIBI MBITOK, U MPEXK/IC
BCEr0  KECTOKOTrO, OECUelOBEYHOTO0 WM  YHWIKAIOUIETO  JOCTOWHCTBO
oOpallleHHs, KaKk MPABHIO, HCYE3al0T Yepe3 KOPOTKoe Bpems ... Kommurer
HAIIOMUHAET, YTO CaMo IO ce0e pacciieJOBaHUE HE SBIISCTCS TOCTATOYHBIM JIIsI

TOTO, YTOOBI TMPOJAEMOHCTPUPOBATH COONIOACHUE TOCYAAPCTBOM-YUACTHUKOM

4Cm. cooGuiernss Ne 419/2010, Kmumu npomue Mapokko, Pemienne, npunsitoe 26 mas
2011 r., nysakt 8.8; I1.D. npomus @panyuu, nyHkt 6.3; u Hutionzuma npomus BypyHou,
MyHKT 8.7.

% Cm. coobuenne Ne 59/1996, Branko A6ad npomus Hcnanuu, Pemmenne, npunsroe 14 mas
1998 r., mynkr 8.2.
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CBOMX 00513aTeNbCTB MO cTaThe 12 KoHBEHIINH, €ClTi MOYKET OBITh MMOKA3aHO, YTO
66
OHO He ObLIO OecnpucTpacTHBIM ~ (MYHKT 8.7 Pemenust).

KomureTr HanmoMuHaer. .., 4To ctaThs 14 KOHBEHIIMN PU3HAET HE TOJIBKO
MpaBO Ha CIPaBeJIMBYIO U aJCKBAaTHYIO KOMIICHCAIIMIO, HO M HajaraeT Ha
rocyJapCcTBa-y4aCTHUKH  00s3aTEIbCTBO  OOECTHEYHTh  JKEPTBE  IBITOK
COOTBETCTBYIOIIIEE BO3MeEIICHUE. Bo3MmelieHne J0JDKHO IIOKPBIBaTh BCHO
COBOKYITHOCTh MPUYUHEHHOTO KEPTBE yilepOa U BKIIOYATh, CPEAU IPOUUX MEP,
PECTUTYLIMIO, KOMIICHCAIIMI0O W PEadMIMTAIMIO0 KEPTBBI, a TaKXKe MeEpHI,
rapaHTUPYIOIME HEBO3MOXKHOCTh MOBTOPEHUSI HAPYIICHUH, C 00s3aTelIbHBIM
Y4ETOM OOCTOSITEILCTB KaXka0ro aena. ['paxkaaHckoe pa3oupaTebCTBO JTOIKHO
OBITh JTOCTYITHBIM HE3aBUCHUMO OT YTOJIOBHOI'O pa30oMpaTesbCTBa, U AJII TaKOTO
rpakJIaHCKOTO CYAONPOU3BOJICTBA CIIEAYyET MPEayCMOTPETh HEOOXOIUMOE
3aKOHOJATEIBCTBO H HHCTHTYTHI . (IyHKT 8.9 Perenns).

Ounenka Kommurterom (pakrudyeckux o0CTOATEJbLCTB Aesa: Komurer
OTMEUYaeT, YTO 3asBUTENb YyKa3blBaeT Ha HapylleHue crtaThu | u myHkTa 1
ctatbd 2 KOHBEHIIMM Ha TOM OCHOBaHMHU, YTO TOCYJIapCTBO-YYACTHHK HE
BBITIOJIHAJIO CBOE 00s13aTENBCTBO MPEAYINPEXKAaTh aKThl MBITOK U HAKa3bIBATh
BUHOBHBIX. DTHU TOJOKEHUS NPUMEHUMBI B TOW Mepe, B KOTOPOH ENCTBUS,
COBEPIIICHHBIE B OTHOIIEHUU ChIHA 3asSBHUTEISI, MOTYT OBITH OINpPECICHBI Kak
aKThl TMBITOK [0 CMBICIY IIOJIO)KEHUM CcTaThu | Konsenrun®. .. Komurer
OTMEUYaeT Pe3yJbTaThl CyAeOHO-MEIUITMHCKUX JKCIEPTH3, B KOTOPHIX CIEIaH
BBIBOJI O TOM, YTO Ha TE€JI€ YMEPIIEr0 MMEJIOCh HECKOJIbKO remaroM. Kpome
toro, Komurery Takxke sicHo, uro [Imurtpuii PakuiueB cTpagan OT CHIBHOU
¢dbuznyeckoil 00U YW YTO AAMUHUCTPALIMS U30JATOpPAa BPEMEHHOTO COACPKaHUS
OblJIa BBIHY)KJICHA BBI3bIBATh CKOpPYIO MOMOIL. HecMoTpsi Ha pekoMmeHAanuu
Bpaueil 0 TOM, YTO OH JOJDKEH OBbITh TOCHUTAIU3UPOBAH, HAYATBLHUK U30JISTOPA
BPEMEHHOI'O COJEPX aHMUS OTKa3ajics JaBaTh Ha 3TO paspemeHue. Komuret
cchUtaeTcss Ha mojokeHus CTaMOyJIbCKOTro MPOTOKOJA, COMVIACHO KOTOPBIM
METO/bI TBITOK MOTYT OBITh KaK (DU3UYECKUMHU, TaK M TICUXOJIOTHYCCKUMH, a
TAK)K€ MOTYT BKJIFOYaTh, IOMUMO IPOYET0, HEYAOBIETBOPEHNE TAKMX OCHOBHBIX
NOTpeOHOCTEH, KaKk MUTAHKE, BOJIAa U MEIUIIMHCKOE 06CJIy>I(I/IBaHI/I669. Komurer
CUUTAET, YTO OTCYTCTBHE MEAULMHCKON IMOMOIIM W OTKa3 FOCHUTAIU3UPOBATH
JAvmutpuss PakuineBa, HAaxXOOWBLIErOCSd B KPUTUYECKOM COCTOSIHMM, MOYKHO
KBaJIU(UIIMPOBATH KaK CUJIBHYIO 00JIb U CTpaJlaHusl, TPUYMHEHHBIE YMBIIILICHHO

% Cwm. cooGmenne Ne 257/2004, Kepemeduues npomus Boneapuu, Peuienue, NpHHSITOS
11 nosiOpst 2008 1., myHKT 9.4.

%7 Cm. cooGmenne Ne 441/2010, Esnoes npomus Kazaxcmana, Pelerue, IpuHATOE 5 HOSOPS
2013 r., myHkT 9.7.

%8 Coobuierne Ne 269/2005, A Ben Canem npomus Tynuca, Pemienne, mpuHsATOE 7 HOSOPS
2007 r., mynkr 16.4.

69 Pyxoseoocmeo no agppexmusnomy pacciedosanuro u 0OKyMeHmMupOSaHUuIO NolmoxK U Opyeux
HCECMOKUX, 6eCYelO8eUHbIX UTU YHUNCAIOWUX OOCMOUHCMBO U008 00pAUeHUs U HAKA3AHUSL,
yHKT 145nN.
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JNOJDKHOCTHBIM JIMIIOM C LEJbI0 MOJY4YEHMs] TPU3HATENbHBIX IOKa3aHUMN
(myHKT 8.2 Pemienus).

Komurer cuuraer, 4yTo, y4UThIBasi JaHHbIE OOCTOSITEIBCTBA, CIEAYET
10JIaraTh, 4YTO roCy/1IapCTBO-YYaCTHUK HECET OTBETCTBEHHOCTh 32 MPUYUHEHHBIM
Jmutputo PakumeBy ymiepO, ecid OHO HE MPEACTAaBUT YOEeIUTEIbHOE
albTepHATUBHOE OObBsiICHEHHWE. B maHHOM ciydae rocylnapcTBO-y4aCTHUK
IIPOBEJIO PacCleIOBaHUE B OTHOLIEHWMHU nonymeHHod A.J[. xamatHoctu. A.Jl.
ObUT MpHU3HAH BUHOBHBIM M OCYXJEH, HO TaK U HE OTOBUI CPOK THOPEMHOIO
3akmoueHusi. Kpome 3TuX OOBUHEHUI, HUKAKUE APYrue OOBUHEHHUS B MBITKAaX
He OBUIM TIPEIBSBICHBI HU OJHOMY W3 HUCIHOJHUTENEH. B oTCyTcTBHE Takux
OOBMHEHUM B TMPUMEHEHUU TILITOK U PACCIEIOBaHUS, a TAaKXKE C Y4ETOM
00CTOATENBCTB HAcTOSIIIEro cooOuieHus Komuter cunTaet, 4To K MOApOOHBIM
YTBEPXKACHUSAM aBTOpa CJIEAYET OTHECTUCh CO BCEM CEPBE3HOCThIO. B 3TOM
CBS3M HA OCHOBAHHMM TMOJPOOHOTO OMHCAHUS COCTOSHHS 3/0pOBbsl JIMuUTpus
PakumieBa, otkaza A./[. rocnutanu3nupoBaTh €ro, MoKa3aHUul Mo KpalHel mepe
JIByX CBUJETEICH W TMOJATBEPXKICHUSI €ro 3asBJICHUM CYy/IeOHO-MEAUIIMHCKON
nokymeHTanuen KoMuter mpuxoauT K BBIBOJY, YTO MPEACTABICHHbIC (DAKTHI
CBUJIETEILCTBYIOT O COBEPIICHUH JESHUMN, MPEJCTABISIOMIUX COOON MBITKY IO
cMbicny ctaThu | KOHBEHIIMM, U YTO TOCYJapCTBO-YYACTHUK HAPYIIWIO CBOU
00s13aTeNIbCTBA, KACAIOIIUECs MPEeIOTBPAIEHUs] aKTOB MBITOK U HAaKa3aHUS JIUII,
BUHOBHBIX B MX COBEpIICHHMM, B HapylleHWe nyHKTa | crareu 2 KoHBeHIMMN
(myskT 8.3 Pemenus).

Komurer ormeyaeT yTBEep)KIAEHUS 3asBUTENS, MOANANAIOMINE O]
neiicteue ctatbu 11 KOHBEHIMM, a TakKe MOPEACTABICHHOE TOCYIapCTBOM-
YYaCTHUKOM ONHUCaHUE Mep, MPUHATHIX Il 00pbObI MPOTHUB NBITOK. KomuTer,
OJIHAKO,  CYUTAET, UYTO  NPEACTaBICHHAas  TIOCYJIapCTBOM-y4YaCTHUKOM
uH(popMaIUs 0 €ro yCWIMSIX MO MNPEAYNPEXKACHUIO MBITOK U 0Oopbde ¢ HUMHU
HOCUT OOIIMI XapakTep M HE CBUAETEIbCTBYET O TOM, YTO OHO MPHUHSIIO
KOHKPETHBIE MEPBI JUIsl TPEAOTBPALIEHUS NIBITOK B 3TOM MECTE COJIEPKAHUS O]
cTtpaxeid. Kpome Toro, rocyaapcTrBo-ydyacTHHK HE MPUHSJIO Mep IS TOro,
YTOOBl «IPENOCTABIATh 3aKIOYEHHBIM U 3aJlep’KaHHbIM HaAJeXKallud |
3¢ (HEKTUBHBIN MEAUIIMHCKUAN YXO/, B TOM YHCIIE HEOOXOIUMbIE MEIUKAMEHTHI,
M obecrednBaTh MX OCMOTP HE3aBHCHMBIMH Bpadamm» . HecMoTps Ha
pekoMmenganuio Komurera o TOM, 4TOOBI TmepeAaTb MOJHOMOYMS IO
YIPABJICHUIO MEIUIUHCKUM o0cy>)KUBaHUEM MunucrepcTBy
3[paBOOXpAHEHMUs, Bpaud B H30JATOPAX BPEMEHHOIO COAEpPKAHUSA IIO-
NPEeXKHEMY MOAOTYETHBl AaJIMUHUCTPALMU AITHUX YUPEKIECHUH U TI0ITOMY HE
MOTYT CUUTAThCA HE3aBUCHUMBIMU. TakuM 00pa3oMm, C y4eTOM OOCTOSITENIbCTB
HacTosAwero naena Komurer cuMTaer, 4YTO TOCYAApCTBO-YYACTHHUK HECET
OTBETCTBEHHOCTb 3a HapyuieHue ctatbi 11 KonBenuuu (myHkt 8.4 Pemenus).

" Cm. CAT/C/KAZICOI/3, nyukr 17 b).
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3asgBUTENIb TAKXKE YTBEPXKAAET, 4TO B HapyuieHue crated 12 wum 13
KonBeHiun He OBUIO MPOBEACHO ONEpaTHUBHOE, OECHPHUCTPACTHOE W
b dexTuBHOE paccieoBaHUe €r0 YTBEPKICHUM O MPUMEHEHHUH MBITOK U YTO
BUHOBHBIE HE OBLIM MPUBJICYEHBI K OTBETCTBEHHOCTU. KOMHUTET mpuHUMAaET K
CBEJICHUIO HEONMPOBEPXKUMBIE JI0Ka3aTelbCTBA TOro, 4Tto AmmuMm Pakunies
HEOJHOKPATHO YTBEPXkAaJl O MPUMEHEHUU MBITOK B OTHOIICHHH €ro ChIHA
(myHKT 8.5 Pemienust).

Komurer ormeuaer, 4To TOCYyIapCTBO-yYaCTHHK BCE K€ IPOBEJIO [BA
pa3nuYHBIX paccienoBaHus. PaccienoBaHue, NPOBEJEHHOE B OTHOIICHHUH
HaYyaJIbHUKA U30JISITOpa BpEMEHHOTro coAepskanus A.Jl., IpuBeno K BHIHECEHUIO
OOBHMHUTENILHOIO TPUTOBOpPa B CBSI3U C JOMYIIEHHOM MM XallaTHOCTHIO B
COOTBETCTBHHM C 4acThIO 2 cTaThu 316 YromoBHOro koaekca. Komurer otmeuaer
YTBEPKJICHUE 3asIBUTEIISI O TOM, YTO CIEJ0BANIO TPeabaBUTh A.J[. 0OBUHEHUE IO
cratbe 146 [YrosioBHOro Kojaekcal, mpsiMo 3ampenjaronieil neiTku. Komurer
Tak)ke oTMevaeT, uTo A.J[. ObII OCYK/JIeH U MIPUTOBOPEH K TPEM TOj[aM JIUIICHUS
CBOOOJIBI C WCIBITATEIbHBIM CPOKOM Ha [IBa ToJla W BIIOCJIEACTBUU ObLI
OCBOOOXKJIEH IO aMHHUCTHUU, HE MpOObIB B TIOpPbME W OJHOTO 1HS. Btopoe
paccieoBaHie Kacaioch MEIUIIMHCKUX PAa0OOTHUKOB. .. [IEHTPATBHOM rOpOCKOMN
GOMBHHIBI . JTO pAcCieNOBaHME, KAaK SBCTBYeT K3  IPEACTABICHHUS
rocyJlapCcTBa-y4aCcTHHUKA, HE MPHUBEJIO K MPUBJICYCHUIO K OTBETCTBEHHOCTH HU
OJIHOTO JIMLa ¥ ObUIO (pakTUyecKu mpuocTaHoBiIeHO 27 okTsa0ps 2011 r. — B TOT
XK€ JIeHb, Korga OHO Obulo BO30YyXJ€HO. B KOHEYHOM uTOre OHO OBLIO
Bo300HOBJIIeHO B 2015 rony mocne mnonmauu sxanoObl B Komurter, HO Ha
CETOJIHSIIIIHUM JIeHb TOCYAapCTBO-YYaCTHUK HE TpeaoctaBuio Komurery
HUKAKHX Pe3yJbTaToB (IMyHKT 8.6 Pemienus).

Komurer oTMeuaer, 4To B JaHHOM cClly4ae TOCYJIapCTBO-YYaCTHUK
WHUILIMUPOBAJIO JIBa YTOJIOBHBIX PacCiieIOBaHus, MPOBEJIO HECKOJIBKO CyAeOHO-
MEIUIIMHCKUX DKCIEPTU3 U JOMPOCUIO0 MHOTOYMCIIEHHBIX CBUjeTeNe. Bmecrte
c Tem KoMuteT oTmMedaer, 94To B pe3ysIbTaTe ITHUX PACCIICIOBAHUN HUKTO HE OBbLI
OOBHHEH B COBEPIICHHH TPECTYIUICHHS B BHJIEC TNPUMCHEHHS TIBITOK.
EnVHCTBEHHBIN 4YENOBEK, OCYXKICHHBIM 34 XaJaTHOE WCIOJHEHUE CBOMX
CIIy’)KEOHBIX 00S3aHHOCTEH, YCTAaHOBJIICHHOE B PE3YJIbTATE pacCleOBaHUs, HE
IIpOBE B TIOPbME W OJHOrO JHS W Jake He OblUI apectoBaH. PacciemoBanue
XaJaTHOCTH CO CTOPOHBI MEAUIIMHCKUX PAaOOTHUKOB OBLIO TpeKpaiieHo 0e3
paccMOTpeHHsT TOJAPOOHBIX OKA3aTeIbCTB, MPEICTABICHHBIX 3asBUTEIEM, U
BO300HOBJICHO TOJIbKO B 2015 rojy, Takke HE MPUBEAS HU K KaKUM OYEBUIHBIM
pe3yabpTaraMm (myHKT 8.7 Pemienust).

B cBete BBIICYKA3aHHBIX BBIBOAOB M HAa OCHOBAHHUHN PACCMOTPCHHBIX UM
MaTcpuaIoB Komurer MMPpUXOJHUT K BBIBOAY O TOM, YTO I'OCYyAdpCTBO-YYAdCTHUK B
HapymieHue CTaTbu 12 KOHBCHHI/II/I HE BBIIOJIHHIO CBOE 0053aTEILCTBO

& Pecnyonuka Kazaxcran.
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MPOBECTH OBICTpOE U OECHPUCTPACTHOE paCCiIeIOBAHUE YTBEPKIACHUN Alnma
PakumieBa O mNpUMEHEHHWHM TBITOK K €ro ceiHy. KomuTer cuuTaer, 4To
roCyapCTBO-yUYaCTHUK TaK)K€ HE BBIMIOJHUIIO CBOE 0053aTeNIbCTBO MO cTaThe 13
[KonBenmuu| u He o0ecreunsio mpaBo 3assBUTENS Ha NPEIbIBICHUE >Kalo0bl U
Ha OBICTpOE€ M OECHPUCTPACTHOE PACCMOTPEHHE €ro Jiejla KOMIETEHTHBIMU
opratamu’? (myHkT 8.8 Permrenns).

Yro kacaercs mpeanoiaraemMoro HapyiueHus crateu 14 KonBeHuuu, TO
Komurer orMeuaer, 4YTO 3asBHUTENb, OECCIOPHO, HE MOI MOTPEOOBATH
BO3MEILECHHS BpENa, MPUUMHEHHOTO B pE3YyJbTaTe€ NMPUMEHEHUS K €ro ChbIHY
IBITOK, BBUAY TOIO, YTO JIMIA, BUHOBHBIE B NPUMEHEHUU NBITOK, HE ObLIA
BbISIBJIEHBI KOMHUTET MNpUHUMAET K CBEICHUIO YTBEpPXKICHUE TIocyAapcTBa-
YYaCTHHKAa O TOM, YTO, MOCKOJIbKY HHMKTO HE ObLT OOBMHEH M OCYXKIEH 3a
IIPUMEHEHUE MBITOK, CyJIbl HE MOTYT paccMaTpyUBaTh BOIIPOC O KoMIeHcauuu. B
CBSI3M C OTCYTCTBHEM TIpPa)XJaHCKOIO pa30upaTesbCcTBa, MPOBOJIUMOIO
HE3aBHCHMO OT YTOJIOBHOTO pa30MpaTesbCTBa, U HA OCHOBE MMEIOLIEHCS B €ro
pacnopsbkeHun uH(opmanmu KoMurTeT HpUXOIUT K BBIBOAY O TOM, 4YTO
roCy/1apCTBO-yYaCTHUK TaKK€ HApPYLIWJIO CBOM 00s3aTeNbCTBAa MO craThe 14
KouBenuuu (myHkT 8.9 Pemienus).

BoiBoabl Komurera: npeactaBieHHble eMy (DaKThl CBUIETEIHCTBYIOT O
HapyIIeHWU MyHKTa | cratbu 2 B codeTaHuu co ctarheil 1 u cratsamu 11-14
KouBenuuu (myHkT 9 Pemenus).

7
Komurer no nmpaBsamM MHBAJINJI10B 3

CooOpaxennss Komurera no npaBam mHBamaoB ot 18 asrycra 2017 .

no neny X npomue QOb6vedunennoti Pecnyoruxu Tawzanus (cooOlieHUE
Ne 22/2014).

Tema C006U4€Huﬂf IIBITKH, OecueoBEeUHOE U YHUKAOIICC AOCTOMHCTBO
06pa1ueHI/Ie; JUCKPHUMHUHAIWA B OTHOIICHUH JIMIIA, CTPadaroIcro aJTbOMHU3MOM.

Bonpoc  cywecmea: anbOMHW3M; JUCKpUMHHAIMS 1O  MPHU3HAKY
WHBAJIMJHOCTH;,  TBITKH, OECUeIOBEYHOE M YHIDKAIollee  JOCTOUHCTBO
oOpallieHde; HapylleHUWE TMpaBa Ha YBaKCHHE HHTEIUICKTyaIbHOU U
MCUXUYECKON HEMPUKOCHOBEHHOCTH.

”B MYHKTE 9 CBOMX 3aKJIIOYUTEIbHBIX 3aME€UaHUM MO TPEThEMY MEPUOIMYECKOMY JTOKJIATY
Kazaxcrana (CAT/C/KAZ/CO/3) Komuter mnpusBai Takke TIOCYAapCTBO-yYaCTHUK
«obecneunTh, 4TOOBI NMPU3HAHHBIM BUHOBHBIMU JIMIIAM HA3HAYaJIMCh HAJUIEXKAIUE MEphl
HaKa3aHMsI, COU3MEPUMBIE C TSKECTHIO TAKOTO NMPECTYIIEHUS, KaK IBITKW.

”® Komurer OOH mo npaBaM HMHBATHAOB (nmanee — KomuTeT) AEMCTByeT Ha OCHOBAHHH
KonBenuuu o mpaBax umHBaIua0B oT 13 nexabps 2006 r. Poccuiickas @eneparus SBiIseTcs
YYaCTHUKOM YKAa3aHHOT'O MEXIYHapOAHOIO JOroBOpa.



180

IIpaBoBble mo3unun Komwurera: B COOTBETCTBUM C NMYHKTamMu 1 u 2
cratbu 5 KoHBEHIHH [0 IIpaBax MHBAIHIOB] ' rOCYIapCTBA-Y4ACTHUKU 00S3aHbI
o0ecreyuThb, YTOOBI BCE JIMIa OBLIM PaBHBI MEpe]] 3aKOHOM M MMENH MPaBO Ha
paBHYIO 3allUTy 3aKOHAa W pPaBHOE TOJb30BaHUE MM 03 BCAKOH
TUCKPUMUHAIINMA, a Takke MPEeANpUHAMATh BCE HAJUICKANIME IIard K
00eCIIeYeHUI0 Pa3yMHOTO TPHUCIOCOOJICHUS i TOOIIPEHUS pPaBEHCTBA U
YCTpaHECHHs TUCKpUMHUHAIMU. KOMUTET cunTaer, 4To AUCKPUMHUHAIUAS MOXKET
OBITH PE3YIHTATOM TUCKPUMHHAITMOHHOTO d(PPeKTa HOPMBI HII MEPBI, KOTOPHIC
HE pacCuuTaHbl HA JUCKPUMHHAINIO, HO HECOPa3MEPHO 3aTParuBarOT
MHBAIMIOB ° (yHKT 8.3 CoobpaskeHuii).

Komwurer...HanomunHaetr, 4yrto, coriacHo crtatbe | KonBeHUMM npoTUB
MBITOK M JIPYTUX >KECTOKUX, OE€CUEIOBEUHBIX WJIM YHIXKAIOIIUX JTOCTOMHCTBO
BUJIOB OOpaIieHus] ¥ HaKa3aHUs, MMOJ] «IBITKOW» MMOHUMAETCS JII000€e JIeUCTBHE,
KOTOPBIM KaKOMY-TTMOO JIMIly YMBIIUICHHO MNPUYUHSAETCA CHIIbHAsE OOJb WM
CTpajianue, (pU3nyecKoe UM HPABCTBEHHOE, YTOOBI MOJTYYUTh OT HErO WU OT
TPETHETO JUIA CBEACHUS WIM MPU3HAHUS, HAKa3aTh €ro 3a JACHCTBHUE, KOTOPOE
COBEpPIIMJIIO OHO WM TPEThE JMUIO HWIM B COBEPUICHUU KOTOPOTO OHO
MOJ03PEBAETCS, a TAKIKE 3aIyTaTh WIM NPUHYIUTH €70 WU TPETHE JUL0, UIH 1O
100011 MpUYMHE, OCHOBAHHOW Ha JUCKPUMHUHALIMM JIOOOTO XapakTepa, Koraa
Takas OOJIb WM CTpaJaHue MPUUYUHSAIOTCA TOCYAAPCTBEHHBIM JOJKHOCTHBIM
JIUIIOM WJIA UHBIM JIMIIOM, BBICTYNAIOIIMM B OPUIIMAIIBHOM KaueCTBE, UJIU 0 UX
MOACTPEKATENbCTBY, WM C UX BEIOMA WM MOJYAIMBOTO coriacus. Komurer
Jajee HAlOMUHAET, YTO HACUJILCTBEHHBIC JEWUCTBUS, OT KOTOPBIX MOCTpajail
aBTOpP, ObUIM COBEPILICHBI YACTHBIMU JUIAMU; KaK TAKOBBIE OHU HE SIBIISIOTCS
akTaMu MbITOK (MyHKT 8.5 CooOpaskeHuid).

Tem He meHee KomuTeT HamoMHHAeT, 4TO 00S3aTENbLCTBO TOCYJAPCTB-
YYaCTHUKOB TMpPEAOTBpALlaTh TMBITKM M OECUEIOBEYHOE M  YHIDKAIOIIee
JIOCTOMHCTBO OOpallleHre U HaKa3bIBaTh 32 HUX PaclpOCTpaHsAeTCs Ha JIeHCTBUS,
COBEPLICHHBIE KaK TOCYHApCTBEHHBIMM, TAaK W  HEroCyIapCTBEHHBIMU
cyObexTamu . TIpi pacCMOTPEHNHN TAKKX e OCOOCHHO BAXKHBI OIIEPATUBHOCTD
1 3¢ HeKTUBHOCTH (MyHKT 8.6 CooOpaskeHuid ).

Ounenka KomureroMm ¢pakTmueckux 00CTOATEJbLCTB Jenaa: Komuter
NPUHMMAET BO BHHUMAaHHUE...JOBOJA [aBTOpa] O TOM, 4YTO OH MOJBEpPrcs
JACKPUMHMHALIMM 110 TPU3HAKY WHBAJIUIHOCTH, IIOCKOJIBKY THUII HACHIIHS,
JKEPTBOM KOTOPOTO OH CTal, SBJISETCS MIHMPOKO PAaCOPOCTPAHEHHBIM B
roCy1apCTBE-y4YaCTHUKE M  3aTparuBaeT  TOJIBKO  JIML,  CTPAaJaroIIuX
anpbouHu3MOM. KoMmuTeT...MpUuHUMaeT BO BHUMaHUE YTBEP)KJCHUE aBTOpa O

" Hanee — KonBenius.

®Cm. CK. npomue bpasunuu, nyHkT 6.4.

®Cm. Komurer 10 nmpaBaM 4YeloBeKa, 3amedanue oOmero mopsaka Ne 20 (1992)
0 3amperieHN MBITOK WIH KECTOKOro, OECUEIOBEYHOTO WM YHIDKAIOIIETO JTOCTOMHCTBO
oOpalleHrs 1 HaKa3aHusl, IMyHKT 13.
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TOM, YTO OH CTal KEPTBOW IUCKPUMHUHALMMU MO MPU3HAKY WHBAIMIHOCTH B
pe3yJbTare TOro, 4TO JIWIA, MOJBEPTIIME €ro HAaCWIHI0, MO CEH JEHb HE
MOHECIM HakazaHus. B 3Toil CBs3M aBTOp yTBepKAaeT, yTo Oe3HaKa3aHHOCTh
XapakTepHa g OOJBIIMHCTBA CJIy4aeB HACWUJMA B OTHOIICHUH JIMII,
CTPaJaloIIUX aJIbOMHU3MOM, IIOCKOJBKY BIJIACTH TOCYJapCTBa-y4yaCcTHUKA
CUMTAIOT, YTO OTHU CIIydald CBA3aHbl C KOJJOBCTBOM, KOTOPOE€ SIBIISIETCA
oOIIenpU3HAHHON KYJIbTYPHOU MPAKTUKOW, B OTHOIIICHUH KOTOPOM B 0OIIECTBE
COXPAHSIOTCA MHOTOYHCIEHHBIE CyeBepus...Komurer ormedaer, 4To BIACTH
rocyJlapcTBa-y4yaCTHUKAa HE MPHUHSIIM HEOOXOJAMMBIE MEpPBI JJIsi MPOBEIACHUS
3¢ ()EKTUBHOTO, MOJHOUEHHOTO W OECHpPUCTPACTHOTO PACCICAOBAHUS W IS
MIPUBJICUCHUS TPECTYIMHUKOB K OTBETCTBEHHOCTH, a TAaKXKe TO, YTO HE ObLIM
MPUHATH HUKAKUE MPOPUIAKTUYECKUE WM 3alUTHBIE MEpPhl B OTHOIICHHUH
HACWUJIMSI HaJl JIMIIAMU C albOMHU3MOM (TYHKT 8.2 CooOpaxeHuil).

Komurer oTmMewaeT, 4YTO aBTOp CTall KEPTBOM HACHIBCTBEHHOIO
MPECTYIUICHUSI, HMEIOLIEr0 BCE TMPU3HAKK MPAKTHKW, 3aTparuBarollei
UCKIIIOUUTENFHO JIUI, cTpagaronmx anbounuzmom: 10 ampens 2010 roma on
HOJIBEPICsl HAMlaJEHUIO CO CTOPOHBI JIBYX MY>KUMH, KOTJ[a cCOOMpal XBOPOCT; OHU
yIapuiu €ro Mo roJyioBe NyOMHKaMH;, OTPYyOWUIIM JIEBYIO PYKY HUKE JIOKTS; U
3a0panu ee ¢ coboil. C Tex mop JMAOCTyH aBTOpa K MPaBOCYAMIO ObLI
CYLIECTBEHHO OTPAaHMYEH B TOM CMBICJE, YTO MOCIE MPEKpalleHHs] MEPBOro
pa3z0OupaTesnbcTBa KOMIIETEHTHBIE OPraHbl, O BCEW BUAMMOCTH, HE MPOBOIUIH
HUKAKUX CJIEACTBEHHBIX JIEUCTBUI, U CITyCTS BOCEMb C JIMIIHUM JIET C MOMEHTa
COBEPILIECHUS MPECTYHOr0 HamajeHUs Ha aBTOpa BUHOBHBIE MO JAHHOMY €Ty
TaK 1 He MoHecH Hakazanue (myHKT 8.3 CooOpaxeHuit).

KomuTrer cunrtaer, 4To rocy1apCTBO-y4aCTHUK HE MOXKET YKIIOHATHCS OT
UCITOJIHEHHSI CBOMX 00s3aTenbCTB 0 KOHBEHIIMU B CHITy JIUIIL TOTO (paKTa, yTo
HEKOTOpbIE U3 €ro CyJeOHBIX OpPraHoB, HAPUMEP OKPYXHOU cya Moporopo u
KOHCTUTYLIMOHHBIN CYZ, YK€ pPacCMOTPENIM WM HAXOAATCA B IIPOLECCE
pPacCMOTPEHHUSI TAHHOTO JeJla, B TO BpeMS KaK OYEBUAHO, YTO IPOLEIYPHI
MPAaBOBOM  3alMTHl  TOCYAApCTBAa-y4yaCTHUKA  SABJSIOTCS  HEONMPAaBIAHHO
JUTUTEIIbHBIMU Y, KaK TPEACTaBISIETCS, OKaxyTcsa HedpdeKkTuBHbIMU. Kpome
Toro, Komurer ormeyaer, 4ro BiacTU rocyJapCTBa-y4aCTHUKA HE OKa3bIBaJu
aBTOPY HUKAKOW TTOMOIIH, C TEM YTOOBI OH MOT BEPHYTHCS K CAMOCTOSITEIIbHON
YKW3HU MOCIIE TOTEPU PYKHU, U UTO B LIEJIOM I'OCYJAaPCTBO-YYaCTHUK HE MTPUHSIO
HUKAaKUX MeEp MJId MPEIOoTBpaAIlleHUs] TOJAOOHBIX TPOSBICHUNW HACWIHS B
OTHOIIICHUM JIMI[, CTPAJAONIMX aJIbOMHU3MOM, MU [JIsi UX 3amuThl. [lpu
OTCYTCTBUU KAKUX-JIMOO OOBSICHEHHI CO CTOPOHBI TOCYAAapCTBA-yYacCTHUKA IO
JaHHBIM BompocaM KOMHTET cuuTaer, 4yTo aBTOpP CTall YKEPTBOM HACUIIMS,
HaIPaBJICHHOTO UCKIOYUTENBHO Ha JIUI], CTpafaronux anso0unu3mMom. OH fanee
CUMTAET, YTO B PE3YJIBTATE TOTO, YTO TOCYAAPCTBO-YYACTHUK HE MPEAOTBPAILIACT
nonoOHble MACWCTBUA M HE Haka3blBaeT 3a HUX, aBTOp W JApyrue JuIa,
CTpajarone albOMHU3MOM, OKa3aluCh B 0OCO0O0 YSA3BUMOM TOJOXKEHUH, HE
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uMesT BO3MOXKHOCTH JKHTh B OOIIeCTBE HapaBHE ¢ JApyruMmu...Komurter
3aKJII0YAET, YTO aBTOP CTaJl KEPTBOW MPSIMOW MUCKPUMHUHAIMH 10 MPH3HAKY
WHBAJIMIHOCTH B HapyIlleHHWE MOoJIokeHuH ctathul 5 KonBeHmmu (myHKT 8.4
CooOpaxeHuii).

Yro kacaeTcst yTBEpKACHHI aBTOpa, Kacarommxcsi ctaTteu 15 KonBeHmuw,
KomuteT mpuHUMaeT BO BHUMAHHUE €T0 JIOBOJ O TOM, YTO JCHCTBHS, KOTOPHIM
OH TIOABEPICsS, PAaBHOCWJIBHBI THITKAM W HAPYIMICHUIO €ro (U3UYECKOM
11eJI0CTHOCTH. KOMUTET HarlOMHHAET, YTO B COOTBETCTBUU C MyHKTamMu 1 u 2
ctath 15 KoHBEHITMU HUKTO HE JOJDKEH MOJABEPTaThCS MBITKAM I KECTOKUM,
OCCUCTTOBEYHBIM WJIM YHIDKAIOIIMM JOCTOMHCTBO BHAAM OOpamieHus u
HaKa3aHWsA, W TOCYJapCTBAa-YYaCTHUKH TMPUHUMAIOT Bce IP(HEKTUBHBIC
3aKOHOJIaTeIbHBIC, AIMUHUCTPATUBHBIC, CyJACOHBIC WM HWHBIE MEPHl K TOMY,
yTOOBl WHBANUIBI HApaBHE C JIPYTMMU HE TMOJABEPrajuch TMbITKAM WM
YKECTOKUM, 0€CUEIIOBEUHBIM WJIM YHUKAIOIIUM JOCTOMHCTBO BUJIaM OOpallleHHUs
1 HakazaHus (myHKT 8.5 CoobOpakeHuii).

Komurer cuuraer, 4TO NEpPEKHUTHIE aBTOPOM CTpajJaHMs, CTaBIIUE
pe3ynbTaToM Oe3/IeUCTBHUS CO CTOPOHBI TOCYJapCTBa-y4yaCTHUKA, KOTOPOE HE
no3BOIWIO 3((PEKTUBHO TPHUBJIEYh K OTBETCTBEHHOCTH I10JI03PEBACMBIX B
COBEpIIICHUH JAHHOTO TPECTYIUICHUS, CTaJIM TNPUYUHON  TTOBTOPHOM
BUKTUMHU3AIMK W  PAaBHOCWIBHBI  TICUXOJOTHYECKUM  TBITKAM  W/WIH
HEIpaBoMepHOMY obparennio’ . B cuny stux mpudns KoMuTer momaraer, 4to
C y4eToM OOCTOSITeNLCTB HACTOSIIETO JAeNia TOCYAapCTBO-YYACTHUK HAPYIIHIIO
nosioxkeHus ctath 15 KonBennuu (myHKT 8.6 CooOpaxeHuit).

Uro kacaercs »xanmoObl aBTopa mno cratee 17 KonBenmuu, Komwurer
HAIOMMHAET, YTO KaX bl MHBAJIU]I UMEET MPABO HA YBaXKEHUE €ro (PU3NYECKOM
U TICUXMYECKON IIEJIOCTHOCTH HapaBHE ¢ JApyruMmu. IIpaBo Ha JHUYHYIO
IIEJJOCTHOCTh OCHOBBIBACTCS HAa CaMOM MOHSATHH JIMYHOCTH, OHO CBS3aHO C
WJICEeH  4YeJIOBEUYECKOro JIOCTOMHCTBA M C  HEOOXOIMMOCTBIO  3alllUThI
(U3UYECKOTO U MCUXUYECKOTO MPOCTPAHCTBA KAXJOTO YeJOBEKa; pedb UJIET O
3ampeTe (PU3MYECKUX M IICMXOJOTHUYECKHUX TMBITOK M OCCUYCIOBECYHOIO H
YHIDKAIOIIETO IOCTOMHCTBA OOpaIieHus] U HaKa3aHus, a TAK)Ke MHUPOKOTO Kpyra
MEHEE TSKKUX TOCSATaTeIbCTB HA TEIO M Pa3yM 4eliOBeKa. AKThl HACHIIHS,
KOTOPBIM TIOJIBEPTCS aBTOP, O€3yCIOBHO, MOMAIAIOT MO KATETOPHIO ICHCTBHM,
BEIyIIUX K HAPYMICHUIO (U3NYECKOM ¢  TCUXUYECKON  IEJIOCTHOCTH
3aTparuBaeMoro juia. KoMuTeT Takke HallOMHUHAET, YTO B COOTBETCTBUM CO
ctatbeit 4 KoHBEHIIMM Ha TOCyJapCTBax-y4yaCTHUKAX JICKHT oOOIIee
00s13aTeIbCTBO TNPUHUMATh BCE HEOOXOIUMBIE MEpbl [JIsi OOECleueHHUs |
MOOIIPEHUS TIOJIHOTO OCYIIIECTBIICHHS BCEX IpPaB uesioBEKa, BKIIIOYAs MPaBoO Ha

Cwm, Harpumep, Komurer no nmpaBam venoBeka, coodmienue Ne 1956/2010, Jypuy u Jypuy
npomus bocnuu u I'epyezcosunsvt, CooOpaxkenus, npunsteie 16 utons 2014 roga, myHKTH 9.6—
9.7, u Upycma u denv Banve Hpycma npomue Apeenmunol, myHKT 10.8.
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JUYHYIO LIEJIOCTHOCTh. B paccMarpuBaeMoM citydae ro-cyJapcTBO-y4acTHUK HE
OPUHSIO HUKAKUX MEp I MPEeAOoTBpaIleHUs NESHHUM, KOTOpble MPUIILIIOCH
NEPEXUTh aBTOPY, U HaKa3aHUSI BUHOBHBIX, a TAKXKE JJII OKa3aHUs €My [TOMOIIU
B BO3BpAIICHUU K CaMOCTOSATEILHOMN KU3HM TOcie MmoTepu pyku. Kpome Toro,
Ha CETONHAIIHUN JICHb BHUHOBHBIC OCTAIOTCA aOCONMIOTHO Oe3HaKa3aHHBIMHU.
CootBercTBeHHO KoMuTeT cumTaet, 4to TOT (akT, YTO TOCYIAPCTBO-YUACTHUK
HE TPUHSIO BCE HEOOXOAMMBIC MEPHI JJISl MPEIOTBPAIICHUS aKTOB HACHIIHS,
MOJOOHBIX TEM, KOTOPBIM TOJBEPIcs aBTOp, a Takke sl A()PEeKTUBHOTO
paccienoBaHds OTHX aKTOB W HaKa3aHWS BUHOBHBIX B JieJie aBTOpa,
NPEACTaBIIET COOOM HApyIIeHHE €ro mpaB, 3aKpPEIUIEHHbIX B cTaTtbe 17,
paccMaTpuBaeMol B COBOKYMHOCTH cO ctatbet 4 KouBeHuuu (myHKT 8.7
CoobpaxkeHuit).

BriBoabl Komurera: rocygapcTBO-ydyacTHHK HE BBIIOJHHIO CBOUX
00s3aTeNBbCTB MO CcTaThsiM 5, 15 u 17, paccMarpuBaeMbIM B COBOKYITHOCTH CO
cratbeil 4 Konennuu (myHKT 9 CooOpaxeHuid).

IIpaso na c600600y u TUUHYIO HENPUKOCHOBEHHOCDb
IIpakTuka norosopusix opranos OOH
Komurer npoTuB nbIToK

Cwm. eviuenpusedentnoe Pemenne Komurera mo mpaBam yenoBeka oT 31

utonst 2017 r. mo neny Paweo [locauoan npomus Tynuca (coobmenue Ne
654/2015).

IpakTuka EBponeiickoro Cyaa nmo npasam 4ejioBeka

[TocTanoBnenne EBpornetickoro Cyaa mo sxanode Ne 18496/16 u 2 npyrue
XKanoOwl «Ickepxanoe u opyzue npomue Poccuuy (Boineceno 25 urons 2017 r.,
BCTynwio B cuity 25 okTsiops 2017 1.), KOTOPBIM YCTAaHOBJICHO HapyIICHUE
nyHkTa 4 ctath 5 KOHBEHIIMM B CBS3M C HEHAICKAIIUM PACCMOTPECHHEM
CyJIOM kajo0 3asBUTEJII HAa MOCTAHOBJIEHUS O MPOJJICHUU CPOKa COJICPIKAHUS
TIOJT CTPaXeu.

3asBUTENb KAJIOBAJICS, CChUIASCh HA MYyHKT 4 cratbu 5 KoHBeHUIMH, 4TO
€ro amneJUIILUOHHBIE JKajdo0bl Ha IIOCTAHOBJIEHMS O MPOJUIEHHU CpPOKa
COJIEPKaHM IO CTPAKEU PACCMATPUBAINUCh C 3aJCPIKKaMU.

EBponerickuii  Cyn  yCcTaHOBWII, 4YTO  «...[B] JaHHOM  Jiele
BHYTPUTOCYJIapCTBEHHBIN CyJ  paccMaTpuBall  aleUIIUOHHYIO  JKaJloOy
3asBUTENISI HA T[IOCTAHOBJICHHWE O TMPOJJICHMH CpPOKa COJIEpXKaHUSI IO
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CTpa)KEH...B TEUEHUE CTa OJUHHAIIATH JHEH U amneJUISIUOHHYIO *Kajloly Ha
MOCTAaHOBJICHUE O TPOJJICHUH CpPOKAa COJEP>KaHUS TMOJ| CTPAKEH...B TEUCHHE
CEMUJIECSITH TpeX JHEW» (MyHKT 46 MOCTAaHOBJICHUS).

Cya oTMeTus, 4TO «...B JJaHHOM JieJie HUYTO HE YKa3bIBaeT Ha TO, YTO
3asiBUTEIb KAaKUM-IMOO 00pa30oM BbI3BIBAI OTCPOYKY B aNeIUISIUOHHOM
MIPOU3BOJICTBE. . .[ 3|HAUUTEIbHBIC 3aJIepKKU npu PacCMOTPEHHUH
aneJUISIUOHHBIX JKajlo0 3asBUTENSI HE MOTYT CUMTAThCA COOTBETCTBYIOIIMMU
TpeboBanmio myHKTa 4 ctaThu 5 KOHBEHIINM 0 «0e30T/IaraTeIbHOCTH (ITYHKTHI
47—48 1moCTaHOBJICHHUS).

EBponericknii Cyxa mpuiien K BbIBOAY, YTO HMMEIO MECTO HapyILICHHE
78
nyHKTa 4 cTatbi 5 (MMyHKT 49 OCTAaHOBIICHUS) .

Ilpaso na cnpasednusoe cyoebHoe pazdupamenbcmeo
IIpakTnka noropopunix opranos OOH
KomureT no npaBam 4ejioBeka

Coo0Opaxkenunss Komurera no npasam yenoBeka ot 28 utona 2017 r. mo
neny Apcen Amobapsn npomus Keipevizcmana (coobmienue Ne 2162/2012).

Tema coobwenus: 3aAepkaHue; CcyAeOHOe pa30ouUpaTeNbCTBO IO
YTOJIOBHOMY JICITY.

Bonpocvl  cywecmeéa: TBITKM W HEMPAaBOMEPHOE  OOpaIleHHE;
MPOM3BOJIBHBIA apecT — COAEpkKaHHWE TOJ CTPaXKeil; CHpaBeIMBOE CyleOHOe
pa3zoupaTeNbCTBO.

IIpaBoBbie nmo3unun Kommurera: mpaBo BceX JIMI, OOBUHSIEMBIX B
YrOJIOBHOM TIPECTYIJICHUHM, OBITh B CPOYHOM MOPSAAKE U MOAPOOHO
YBEJIOMJICHHBIMU Ha fA3bIKE, KOTOPHIM OHU MOHUMAIOT, O XapakTepe H
OCHOBAaHUU MPEABIBISICMBIX UM OOBUHEHUM, TPETYCMOTPEHHOE B IMyHKTE 3
a) [MexayHapoJHOrO MakTa O TPaKJaHCKMX M IMOJHUTHYCCKUX IMpaBax ],
ABJISIETCS TIEPBOM U3 MPEyCMOTPEHHBIX B cTarhe 14 [[lakTa] MUHMMAaTBbHBIX
rapaHTuid B yrojoBHoMm nmnpouecce. Conepxamiuecss B MNOANYHKTe 3

B Bepxosasiit Cyn Poccuiickoit @enepanny nocTynul psj NocTaHoBIeHUH EBponelickoro
Cypna o nmpaBaM 4enioBeKa, TAKKe COJIep KallluX KOHCTATAI[MI0 HApyILIeHUsI yHKTa 4 cTaTtbu 5
KoHBeHIIMM B CBS3M C HECOOJIOJCHMEM HALMOHAJIBHBIMM CYyJaMH  HAJJIEKAIIEro
paccMOTpeHHUs Kajno0 3asBUTENIEH Ha MOCTAHOBJIEHHUS O MPOJJICHUM CPOKa COJEp>KaHUs IMOJ
crpaxeit. [Tocranosnenus EBporneiickoro Cyna no sxanobam Ne 25102/07 u 7 apyrux »xano0
«Cokonosa u opyzue npomue Poccuuy (BbiHECEHO M BCTYMIIIO B cruty 12 okTsa6ps 2017 1) u
Ne 31044/08 u 9 npyrux xanod «Mynwkoe u opyzue npomué Poccuu» (BbIHECEHO H
BCTynujIo B cuity 12 okTsa6ps 2017 1.).
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a) [[lakta] KOHKpeTHble TpeOOBaHUS MOrYT OBITb YIOBJIETBOPEHBI
IOCPEICTBOM NIPEABSABICHUS] OOBUHEHUS! YCTHO — €CJIM BIOCJIEACTBUHU OHO
NOATBEPKIAETCSI B MUCbMEHHON (opmMe — UM B NMUCbMEHHOU (hopMe npu
yCIOBHH, 4YTO B HUHGOpPMAIMK yKa3aH COOTBETCTBYIOUIMM 3aKOH U
mpearnonaraeMbie obmue (GaKkThl, HA KOTOPHIX CTPOHMTCS OOBHHEHHE .
C y4eToM TOro, 4TO OOBHHUTEIIBHBIA aKT SIBJISIETCSA KIIOYEBBIM JOKYMEHTOM
B YTOJIOBHOM CyJIONPOHU3BOACTBE, KOMMTET CUHMTaeT KpalHE BaXKHBIM,
yTOOBl OOBHMHSIEMBI TOHHMAJl €T0 COJCp)KAaHUE TMOJHOCTBIO U YTOOBI
rocyJ1apCcTBO MIpHUJIarajgo BC€ HEOOXOIHMMBIE YCHIUS ISl IPEI0CTaBICHUS
€My KOIMU OJTOro JIOKyMEHTa Ha JOCTYIIHOM €My $f3blIKE M Ha
0e3B03Me3/1IHOM 0CHOBE (IMYHKT 9.2 CooOpakeHUit).

Komurer HamoMHuHAET...0 TOM, 4TO MPaBO IMOJb30BaATHCS O€CIIaTHOU
MOMOIIIBIO TMEPEeBOAYMKA, €CJIM OOBUHSEMBbIE HE TIOHHUMAIOT S3bIKA,
HCIIOJIb3YEMOI0 B CyJ€, UJIW HE TOBOPST HAa 3TOM SI3bIKE, B TOM BHJE, KaK
oHo mpexycmoTrpeno B myHkte 3 f) crarbu 14 [[lakra], Bomiomaer eiie
OIMH acCHeKT NOPUHIMIA CHPaBEIJIUBOCTH U PABEHCTBA COCTSI3aTENIbHBIX
BO3MOKHOCTEH B CyJOIPOH3BOICTBE IO YTOJNOBHBIM IENaM°; TO MPaBO
JNEUCTBYeT Ha BCEX OJTalax YCTHOro cyaeOHoro paszoupareibCcTBa U
NPUHAIICKAT KaK HMHOCTPAHIAM, TAaK M TpaXIaHaM TroCyapcTBa’
(myHkKT 9.3 CooOpakeHuit).

Onenka KomureroM pakTudecKHX 00CTOATEJABLCTB Jeaa: Komurer
MPUHUMAET K CBEJCHUIO YTBEPKJICHUS aBTOpa 1o nyHkraMm 3 a) u f) crarbu
14 [ITakta] 0o TOM, 4TO €ro Opar, POJHBIM SI3LIKOM KOTOPOTO SIBJISIETCS
PYCCKU, HE ObLI B CPOYHOM IMOPSAKE MPOUHPOPMUPOBAH O MPUUUHAX U
XapakTepe MPEeIbsIBICHHBIX €My OOBHHEHUU Ha JIOCTYITHOM €MY SI3bIKE, HE
MOT TIOHSITh COJAEp)KaHHE OOBHHUTEIBHOTO aKTa, JOCTYMHOrO TOJIBKO Ha
KHPTU3CKOM S3BbIKE, U HE MOJYYMJI KOMHWID MPUTOBOPA HA PYCCKOM SI3BIKE.
['ocynapcTBO-y4acTHUK ONPOBEPTAET 3TU YTBEPKIACHUS, 3aSBIsIA, UTO IS
paccMOTpeHHsl JAella OblI Ha3HAYeH MEpeBOAUYMK, a Opar aBTopa, €ro
aJIBOKAaT ¥ MNEPEBOAYMK HMMEIM JIOCTyNn K Marepuanam paena. Komurer
HAlIOMWUHAET, YTO B COOTBETCTBUHM C €ro MPAKTHUKOM NPHUYUHBI apecrta
JIOJDKHBI  COOOIAThC HAa OJHOM U3 S3BIKOB, KOTOPBIH apeCTOBAHHBIN
HOHI/IMaeTSZ...HpI/I OTCYTCTBUHU JOTOJTHUTEIbHONW HH(POpPMAIIUU TIO ITOMY
Jley YTBEPXKICHHUSI aBTOpa O TOM, YTO €ro Opar He MOT O3HAKOMHUTBCS C
OOBUHUTEIBHBIM aKTOM, JOCTYITHBIM TOJIBKO Ha KUPTU3CKOM SI3bIKE, CIEYET

® Cm. 3ameuanne o6ero nopsiika Ne 32, mynkr 31.

80 Cwm. coobuenne Ne 219/1986, I'edon npomue @panyuu, CooOpaskeHus, IPUHATHIE 25 U0
1990 r., mynkr 10.2.

81 3ameuanne obmero mopsiaka Ne 32.

82 Cm. 3ameuanue o61ero nopsiaka Ne 35 (2014) o cBo6o1e ¥ TMYHON HEMMPUKOCHOBEHHOCTH,
nyHKT 26; u coobmenue Ne 868/1999, Vuicon npomue @ununnun, CoobpaxkeHus, MPUHSITHIE
30 oxTsa6ps 2003 r., myskTs! 3.3 u 7.5.
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CUMTATh JOCTaTOYHO BeckuMHU. Takum o6pasom, Komuter npuxoaut k
BBIBOJlY, UTO NPEJICTABICHHbIE (PAKThl CBUIETEIbCTBYIOT O HAPYLICHUU MpaB
Opara aBTopa no nyHKTY 3 a) ctatbu 14 Ilakta (myHkT 9.2 CoobpaxkeHuit).

Komurer orTMeuaer, 4TO YCIYru MNEpPEBOAYMKA IPEIOCTaBIISIINCH
Opary aBTOpa Ha MPOTSIKEHUU BCETO CyAEOHOro pa3OupaTenbCcTBa, O YEM
CBUJETEIBbCTBYIOT NPOTOKOJbl ciymaHnuid. Takum o6pasom, Komwurer
NPUXOIUT K BBIBOJY, UYTO TpEACTaBICeHHbIC (aKThl HE CBUACTEIHCTBYIOT O
HapylIeHUH npas Oparta aBTopa no nyHKTy 3 f) crareu 14 Ilakra (myHkT 9.3
Coob6pakeHuit).

BoiBoabI Komurera: HMMEIOLIUECS. . .paCIOPsHKEHU N (bhaKThI
CBUJICTEJILCTBYIOT O HAPYIIEHUU FOCY/1apCTBOM-YUYaCTHHUKOM IpaB Opara aBTOpa
COOOIIEHUsI, MPEeAYCMOTPEHHBIX NyHKTOM 3 a) ctathbu 14 Ilakta (myHkT 10
CoobOpakeHuin).

Cm. maxoce sviuenpugedennoe Coobpaxkenuss Komurera mo mpaBam

yenoBeka ot 28 urons 2017 r. mo neny Aumon bamanos npomus Poccutickou
Deoepayuu (coobuienue Ne 2532/2015).

Cm. maxoce sviuenpugedennoe CoobOpaxkenuss Komurera mo mpaam
genoBeka ot 28 wmrons 2017 r. mo neny Daxpuoun Awupos npomus
Kuvipevizecmana (coobuenue No 2435/2014).

Cm. maxkoice eviuenpusedennoe Pemenne Komurera mpoTuB nbITOK OT 31

utonst 2017 r. mo neny Paweo [locauoan npomus Tynuca (coobmeHue Ne
654/2015).

IIpakTuka EBponeiickoro Cyna nmo npasam 4yejioBeka

[Tocranonenne EBpomneiickoro Cyna mo >xamobam NeNe 37037/03,
39053/03 u 2469/04 «YHaywee u opyecue npomue Poccuuy (BbIHECEHO
25 okTsa6pst 2016 1., Bctymwio B cuiny 25 sHBaps 2017 T1.), KOTOpBIM
YCTAHOBJIEHO HapylieHue TmyHkTta 1 crarbu 6 KoHBEHIIMH B CBS3U C
HECOOII0ICHHEM TPUHLIMIIA TyOIMYHOCTH CyIeOHOT0 pa3oupaTeIbCTBA.

3asBUTENN >KaJOBAINMCh, CChUIASICh HA HapylleHWe NyHKTa 1 crarbu 6
KonBeH1MM, Ha HEOOOCHOBAHHOCTh PACCMOTPEHHUs HUX Jella B 3aKpbITOM
CyZ1leOHOM 3aceJaHuH.

Brnactu  oTMermnM, 4YTO  «...[3]aKpbITBIA  XapakTtep  CyAeOHOro
pazOupaTenbCTBA HUKAK HE TMOBPEAMII 3asIBUTENSIM, MOCKOJIBKY HX IMPUTOBOP
OBbLJT 3aKOHHBIM, Ja)K€ €CIIM OH ObUT CKPBIT OT OOIIECTBEHHOCTH. 3asBUTENIN HE
o0XanoBaJld  MOCTAHOBJIEHWE O TMPOBEACHUM  3aKPBITOTO  CyAeOHOro
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pa30bupareiabCTBa W HE BBICKA3aJIM BO3PAKEHUN TPOTHB CaMOTO CYIeOHOTO
npouecca. denepanbublii 3ak0H «O 60pbOE € TEPPOPU3MOM» ACHCTBUTEIHHO
JIOMYCKaeT TMPOBEICHHUE 3aKPBITBIX CYACOHBIX pa3OupaTeNsCTB B Clydae
MPEIBSBICHUS] OOBUHEHUN B TEPPOPUCTUUYECKON ACSITEIBHOCTH BO HM30CKAHHE
HapyIIEeHUs 3aKOHA OOBWHSEMBIMU WJIM WX COOOIIHMKAMH, HAXOMISIIMMUCS HA
cB00OOIe» (ITyHKT 18 mocTaHOBJIEHUS).

EBponeiickuii CyJ HAOMHMII, YTO «...IPOBEJEHUE OTKPBITHIX CYAEOHBIX
CIIyIIaHUH  SBJISIETCS.  OCHOBONOJIAralOUIMM  NPUHLHUIIOM, 3aKpEIJICHHBIM
B nyHkTe | crathbu 6 KouBennuu. I[lyOnuunblii XapakTep CyI0NpPOU3BOJICTBA
3alMIIAET CTOPOHBI MO €Iy OT OCYIIECTBICHHS MPaBOCYAMs BTaiiHe, 0e3
KOHTPOJISL CO CTOPOHBI OOIIECTBEHHOCTH; IPU 3TOM OH TaKXE SIBJISIETCS OJHUM
U3 CPENCTB MOJAJIepKaHus ToBepus K cynam. [Ipu ocyiecTBieHun npaBocyaus,
BKJItOUasi cyicOHble pa30oUpaTesIbCTBA, JIETUTUMHOCTh 00ECIEUUBAETCS 32 CUET
ero nyonuyHoro xapaxrtepa. OOecneuuBas MPO3PavyHOCTh OCYIIECTBICHHUS
IPaBOCYIUs, TJIACHOCTh CIOCOOCTBYET peanu3alM Leiau MyHKTa | craThu 6,
a UMEHHO CIIPaBEMJIMBOCTH CyIeOHOTO pa3OoMpaTesibCTBa, TapaHTUS KOTOPOU
SBIIIETCS. ~ OJHUM M3  OCHOBOIIOJIAralOUIMX  IPHUHLHUIOB  JIHOOOTO
JIeMoKpaTudyeckoro obmiectBa no cmbicny KonBenuuu...I'macHocTh umeeT
00JBIIOE 3HAUYEHHE B OOBIYHOM YrOJIOBHOM CyA€OHOM pa30uparesbCTBe,
KOTOpOE€ 3a4acTyl0 MOKET 3aTparuBaTh M OINACHBIX JIMI, HECMOTps Ha
COIMYTCTBYIOIIUE MPOOIEMbI 0€30MacHOCTH (MYHKT 22 MOCTaHOBJICHHMS).

Cya ormeTwi, 4To «[T]peOoBaHHE O MyOJIMYHOM XapakTepe CyIAeOHOro
pa30upaTenbcTBa MOXKET UMETh UCKIIIOUEHHUS. DTO SIBCTBYET U3 TEKCTa MyHKTa 1
ctatbi 6 KOHBEHIIMHN, KOTOPBI yCTaHABIMBAET, YTO «Ipecca U MyOJiMKa MOTYT
HE JIONYCKaTbCAd Ha CyJeOHBbIE 3acelaHMsl B TEUEHUE BCEro IMpOLecca WU €ro
YacTH MO COOOPAXKEHUSIM ... HAITMOHAJIbHOM 0€30MacHOCTU B AEMOKPaTHUYECKOM
OOILIECTBE ... WM — B TOW Mepe, B KAaKOW 3TO, MO0 MHEHUIO CYJa, CTPOro
HEO0OXOMMO — TPU 0COOBIX OOCTOSITENICTBAX, KOT/Ia TJIACHOCTh HapyIiaja Obl
WHTEPECHI MpaBoCyaus». Takum 00pa3oM, MHOT/Ia MOXKET ObITh HEOOXOJIUMO B
COOTBETCTBHUH CO CTaTheil 6 KOHBEHIIMM OTpaHWYUTH OTKPBITHIA M TTyOTUIHBIN
XapakTep CyneOHBIX pa30upaTenbCTB, HampuMep, B  LEIAX  3alIUThHI
0€30IaCHOCTH WA YAaCTHOW >KU3HHU CBUIETENIEW WJIM 00ecIieYeHUs CBOOOIHOIO
oOMeHa wuH(poOpManued W MHEHUSMHU TPU OCYLIECTBICHUU TMPABOCYIUS»
(MyHKT 23 mOCTaHOBJIEHUS).

EBponeiicknii Cya moa4epKHy, YTO OH «...COTJaceH ¢ BimactsaMu B ToM,
YTO TJIACHOCTU CYAEOHOTO pa3OupaTenbCTBA WHOTJA MPUXOIUTCS MOMUYUHATHCS
HEOOXOMMOCTH oOecrieueHusi 0€30MacHOCTH B 3aje CyJa, OJHAKO ClIydaw,
KOrjJa COOOpaKeHHsI 0€30MacHOCTH OMPABILIBAIOT JIMIICHUE OOIICCTBEHHOCTH
JoMycKa Ha cyneOHoe pa30ouparenbCcTBO, pelku...B HacTosmem nene HU cya
NEePBOM MHCTAHIIMM, HU CYJl KaCCAllMOHHON MHCTAHIIMKM HE MPUBEIN OCHOBAHUMU
JUISL  3aKphITHST CyAeOHOro pa3duparenbcTBa i  OOIIECTBEHHOCTH, XOTS
ctaths 18 VYromnosHo-nporieccyanbHoro kojekca PCDOCP o06s3biBaeT cyabio
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nenatb 3T0. B cBa3um ¢ aTMM Bnactam He paszpemiaercs U300peTaTth ATH
ocHoBaHus B Cyze» (MyHKT 24 MOCTaHOBIICHHUS).

Cya npuiiien K BBIBOAY, YTO «...[O HACTOAIIEMY JeNly ObLIO JOMYIIEHO
HapymieHue mnyHkTa 1 crateu 6 KoHBeHIMM B CBSI3M C HENPOBEICHUEM
83
MyOJIMYHOTO CIIyIIaHus» (TyHKT 25 NOCTAaHOBJICHUS) .

lIpaso na ysascenue 1uunou u cemeunou HCuHu
KomureTt no npaBam 4ejioBeka

CooOpaxenuss Komutera no npaBam yenoBeka oT 18 urons 2017 r. mo
neny H K. npomue Huoepnanoos (coobmienue Ne 2326/2013).

Tema coobwenusn:  obsizarenbHas okcneptuza JIHK — peOenka,
HAXOJISAIIETOCsS B KOH(IIMKTE C 3aKOHOM.

BOI/lpOC cyuecmea. IMPOU3BOJIBHOE HMJIM HC3aKOHHOC BMEIIATCIBCTBO B
JUYHYIO JKHU3Hb, HAIJICKAMHNC IIPOLCCCYAJIbHBIC TIapaHTHUH IJId ,Z[GTGﬁ,
HaxXoAsgIMHUuXCs B KOH(l)JII/IKTe C 3aKOHOM.

IIpaBoBbIE 100370005071 KomMmurera: Komurer HaIrlOMHHAET,
YTO...MPEAYCMOTPEHHOE  3aKOHOJATEJIIbCTBOM  BMEIIATENBCTBO  JOJHKHO
COOTBETCTBOBAaTh MOJIOKECHUSIM, 33aJla4aM U UeIsIM MexXAyHapoJAHOTO MmakTa o
TPAKIAHCKUX M TMOJUTUYECKUX TMpaBax]| W ObITh Pa3yMHbIM B KOHKPETHBIX
obcTosTenbetBax’. Tlonstue «TPOU3BOJBLHOCTHY» BKJIIOYAET B CE0SI DJIEMEHTHI
HEYMECTHOCTH,  HECHPABEIJIMBOCTH, OTCYTCTBHSI  MPEACKA3yEMOCTH U
HAJJIC)KAIIEH TPaBOBOM Hpouez[ypm85 HapsiAy C DJJIEMEHTaMHU Pa3yMHOCTH,

5B Bepxosnsiiit Cyn Poccuiickoit @enepannu noctynui psj nocraHosieHuit EBponeiickoro
Cyna mo mpaBaM 4YelOBEKa, TaKKe COJEpXKallUX KOHCTATAllMI0 HapyLIeHUst CTaTbu 6
KonBeHnun B CBS3M ¢ HapylleHMEM I[IpaB 3asBHUTEIEH Ha CIIpaBeAuBOe CyaeOHOe
pa3duparenbcTBO MO yrojoBHBIM AenaM. [locranoBnenust EBpomneiickoro Cyna mo kanobam
NeNe 12584/05, 45074/05, 45690/05, 11343/06, 51264/07, 59378/08 «Huemoexkuna u opyzue
npomue Poccuu» n NeNe22625/07, 14218/08, 12509/09, 3154/11, 21968/12, 16340/13,
30203/13, 69862/13, 28992/14 «Knumoe u opyzue npomue Poccuuy (BbIHECEHO W BCTYITHIIO
B cuity 30 Hos6pst 2017 1.).

8 (Cwm. 3ameuanue obmero mopsiaka Ne 16 Komurera, myHKT 4. CM. Takke MMOCTaHOBJICHHE TIO
neny

C. u Mapnep, nynkt 107, B kotopom Cyz 3asBui, 4TO: «...OCHOBHBIE MPUHIMIBI 3aITUTHI
JTaHHBIX TPEOYIOT, YTOOBI COXpaHEHUE MAaHHBIX OBLJIO COpa3MEpHO LU UX cOopa U YTOOBI
CPOK HX XpaHEHHUs ObLII OTPaHUYCH.

% Cm., B wactHOCTH, 3aMedaHHe O6IIEro nopsimka Ne 35 (2014) o cBoboje W JTMYHOMA
HEMIPUKOCHOBEHHOCTH, MYHKT 12, u coobmenus Ne 2009/2010, MHUnvsacos npomus
Kaszaxcmana, Coobpaxkenus, npunsateie 23 utons 2014 r., mynkt 7.4, u Ne 2081/2011, 4.T. u
A.A. npomus Kanaowi, Coobpaxkenus, npusteie 15 utons 2016 r., myHKT 7.6.
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HEOOXOOUMOCTH H copasmepﬂocm%. Jlaxxe HECMOTpsi Ha TO, YTO B OOIIECTBE
3allUTa JUYHON JKM3HHM HE MOXET OBITh a0COJIIOTHOH, KOMIICTCHTHBIC
rOCyIapCTBEHHBIE OpPraHbl JOJKHBI UMETh BO3MOKHOCTH 3aIlpAllIMBATH TOJBKO
Ty UH(OPMAITUIO, KACAIONTYIOCS JIMYHOW KU3HU WHAUBHU/IA, TIOTYyYEHUE KOTOPOM
HEO0OXOMMO B MHTEpecax 00IecTBa, KaKk OHU MMOHUMAIOTCS B Makre®’. Jlaxxe B
OTHOUIEHWH  BMEIIATENIbCTBA,  KOTOpoe  coorBerctByeT  llakty, B
COOTBETCTBYIOIIEM 3aKOHOJIATEIIbCTBE JOJDKHBI TMOJAPOOHO  OMpPEAEsThCA
KOHKPETHBIE OOCTOSITENICTBA, B KOTOPBIX TaKO€ BMEIIATEIILCTBO MOXKET
JIOITyCKaTbCsl. PenieHne 0 CaHKIIMOHUPOBAHUH TAKOTO BMEIIATEIbCTBA JOJKHO
MIPUHUMATBHCSA TOJBKO KOHKPETHBIM OpPTraHOM, MPEIYCMOTPEHHBIM 3aKOHOM, H
CTPOTO MHAMBHAYAIBHO  (yHKT 9.5 CooGpaKeHHil).

Komuter cumTaer, 4ro AETH OTIMYAIOTCS OT B3POCIBIX IO CBOEMY
bU3MYEeCKOMY U TICUXOJOTHYECKOMY Pa3BUTHIO U 10 CBOMM 3MOIIMOHAIBHBIM U
oGpasoBaTenbHBIM MoTpeGHOCTIM . Kak 9T0 mpeaycMOTpeHo, Cped IIPodero, B
ctathsix 24 u 14 (myukr 4) Ilakrta, rocyaapcTBa-y4acTHUKA 00s13aHbI MPUHUMATD
CIIEUAJIBHBIE MEPBI 3AIIUTHI . B 4aCTHOCTH, BO BCEX PELICHUSIX, IPUHUMAEMBIX
B KOHTEKCTE€ OTIPABIECHUS TMPABOCYIUsS IO JAElIaM HECOBEPUICHHOIETHUX,
IJIaBHBIM COOOPAXKEHHEM JOJDKHO OBITh Hauiydlllee OOEeClieueHHE WHTEPECOB
pebenka’’. OcoGoe BHHMAHHE CIEAYeT YACHATh HEOOXOAUMOCTH 3aIlHThI
YaCTHOM KHW3HU [JI€T€l B YrOJOBHOM CyI[OHpOI/ISBO)ICTBegz (mynkt 9.10
CoobOpakeHuin).

Ounenka Komurterom Qakrudyeckux o0CTOATEJbLCTB Aesqa: Komurer
IIPUHAMAET K CBEACHUIO ApryMEHT aBTOpa O TOM, YTO ITPOXOXKIEHUE €0
npouenypsl ananusa JJHK npeacrasisier coboil mpou3BOIbHOE BMEIIATENBCTBO
B €€ JINYHYK JXM3Hb B HapyueHue cratbu 17 Ilakta. B wactHOCTH, OHa
YTBEPKIAET, UTO HU €€ BO3PACT, HU XapaKTep MPECTYIUICHHs, 34 KOTOPOE OHA
OblIa OCyXJA€Ha, HE ObUIM TPUHATHI BO BHUMAHHME TPU BBIHECEHUU
reHepalibHbIM  MPOKYpOpoM  mocTaHoBienuss 00 anamuze JIHK; uyto

8 Cwm. 3ameuanue o6mero nopsinka Ne 35 Komurera, myHKT 12.

87 Cwm. 3ameuanue obmero mopsiaka Ne 16 Komurera, myHKT 7.

% Tam xe, myHkr 8.

8 Cwm. Komurer mo npasam pebenka, 3amedanne obmero mopsiaka Ne 10 (2007) o mpasax
JieTell B paMKax OTIIPaBJICHHsI MPABOCYIUSl B OTHOIIEHUN HECOBEPIICHHOJIETHUX, MyHKT 10; 1
nokymeHT CRC/C/NLD/CO/4, nyaktel 58-59, B kotopom Komuter BbIpazun
obecrniokoeHHOCTh mnpakTukoi JIHK-TectupoBanust pereil, Haxoasdmuxcss B KOHQIIMKTE
C3aKOHOM, M  pPEKOMEHIIOBaJl  TOCYJapCTBY-YUYaCTHHKY  3allpeTHTh  IMPAKTHKY
JAHK-tecTupoBanusi neTei, HaxXoAdMIUXcd B KOH(MIMKTE C 3aKOHOM, M YJIAJATh 3alMcu
0 CyTUMOCTH JIeTel, KOTOphIe OBUIN OTpaBIaHbl MIIM OTOBUIA CPOK HAKAa3aHMUS.

%0 Cwm. npunstoe Komurerom 3ameuanue obuiero nopsiaka Ne 17 (1989) o npaBax peGenka
u coobmenue Ne 2107/2011, Bepeocnoit npomus Poccuiickou Dedepayuu, CoobpaxeHus,
Hlpl/IHSITbIe 28 okta6ps 2016 r., myHKT 9.7.

% Cwm. Komwurer mo npaBaM peOeHka, 3ameuanue oobmero mopsiaka Ne 10 (2007) o mpasax
JeTell B paMKax OTIIPaBIICHUS MPABOCYIHs B OTHOIIEHUN HECOBEPILIEHHOIETHUX, ITYHKT 10.

% Cm. S. and Marper v. United Kingdom, nyskr 124.
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nocTaHoByieHuss 0 npoBeneHun aHanuza JHK wmsnarorcs aBromaruuecku 0e3
MIPOBEICHUSI OLIEHKU OCOOBIX OOCTOSITENHCTB KOHKPETHOTO JieJia U YTO MPEeAMET
OMPOTECTOBAHMS HE BKIIIOUAET caMo B3aTHE MPOOHI (yHKT 9.2 CooOparkeHHi ).

Komurer cumtaer, uro cbop JHK-marepuana ans neneil ananusa u
XpaHeHUs: coOpaHHOro MaTepuaia B 0a3e JaHHBIX, KOTOpas MOXET OBbITh
UCIIOJIb30BaHa B OyIylleM B LEISAX YTOJOBHOIO pacclelOBaHUs, SIBISETCS
JIOCTATOYHO HHTPY3UBHOM MEpOH U, CJEeJAO0BaTEIbHO, MPEACTABISET COOOM
«BMEIIATENICTBO» B JIMYHYIO KU3Hb aBTOpa B COOTBETCTBHHM CO cTaTbeu 17
IMakta®. Jlaxke eciu, Kak yKasblBaeT rOCyAapcTBO-ydacTHHK, mpodmis JIHK
aBTOpa OBLI MO3/IHEE YHHUUYTOXXEH B pe3yJibTaTe HOBOIO MPHUTOBOpa Cyaa B
pamMKax aneusiuuyd, KoMuTeT cuuTaer, yTo BMEIIATEIbCTBO B JIUYHYIO KU3Hb
aBTOpa YK€ mnpousouuio. Bompoc 3akiodaercss B TOM, SIBJISETCS JHM TaKoe
BMEILIATEIBCTBO IIPOU3BOJIBHBIM HJIM  HE3aKOHHBIM B COOTBETCTBUHM  CO
cratbeit 17 I1akta (myHkT 9.3 CooOpaxeHuit).

KomuteT nmpuHMMaeT K CBEIECHUIO apTyMEHT TOCyAapCTBa-y4aCTHUKA O
tom, uro ananu3z JIHK, perymupyemsiii 3akoHom 00 anamuze JIHK
HunepnannoB, mnpecieqyer 3akOHHYK LE€ldb, a HMMEHHO pacclelOoBaHUE,
YrOJIOBHOE IpPECIEIOBAHUE U Cy/Ie0HOE PACCMOTPEHHUE CEPHE3HBIX YTOJIOBHBIX
MNPECTYIUICHUH W 3alllUTy NpaB APYTHX JHI, B TOM YHCIE MNOTEHIMAIbHBIX
JKEPTB HACWIMSl WM MPECTYIUIEHWA Ha CeKCcyalbHOW mouBe. OH sBIseTCA
COpa3MepHbIM C Yy4Y€TOM TOro, YTO OH OOecrne4uBaeT MHUHUMAaJIbHOE
BMEILIATEIBCTBO, IIOCKOJIBKY o0Opaszen, oTOMpaeTcs HauMeHee WHBAa3UBHBIM
MeTO0M; oOpasell XpaHUTCd AHOHMMHO B TEUYEHHE OTPAaHWYEHHOrO IMepuoa
BPEMEHU; 3Ta MPOLEAYypa PacCHpOCTPAHSIETCS TOJIbKO Ha JIMIL, OCYXIACHHBIX 3a
MPECTYIJICHUS ONPEACIIEHHON CTENEHU TSHKECTH; U OHA SBJISIETCSI HEOOXOAMMOM
B JIEMOKPAaTUYECKOM OOILECTBE, YUYUTHIBAs OTCYTCTBHE JAPYTHX CTOJNb K€
3 (}DEKTUBHBIX  CPEACTB  NPEAYNPEeXICHUS U  PACCIENOBAaHUS  TAaKUX
npectyrieHu# (myHKT 9.4 CooOpakeHuii).

B nannom ciydae Komuter ormeuaet, yto 18 mapra 2009 r. aBTop ObLIa
MpUTOBOpeHa K 36 yacaM OOIIECTBEHHBIX pabOT 3a CIOBECHBIE OCKOPOICHUS U
Kpaxy. B TOT ke JeHb OKPY>KHOH MPOKYpOp MOCTAHOBUJI MPOBECTH aHAIU3 €€
JIHK, u obpazer Tkanu 0611 B3T 8 ampesns 2009 1. X0Ts Tocya1apCTBO-YIaCTHHK

% Kommurer cornacen co ceayrommmu BeiBogamu EBporeiickoro Cyza 1o paBaM 4enoBeKa,
coaepxamumucs B ero nocranoBieHuu C. u Mapnep npomuse Coedunennoeo Koponescmea,
nocraHoBiaeHue ot 4 paexabps 2008 r., myHkTel 72-73: «...Ilomumo cyryb6o JHYHOTO
xapaktepa oOpa3noB kieTok, Cya OoTMeYaeT, 4TO OHM COJEpKAaT BECbMa YyBCTBUTEIbHYIO
UHpOpPMALIKIO 0 (PU3UUECKOM JIHMIIe, BKIIOYas WH(POPMAIMIO O €ro UM ee 3/10poBbe. Kpome
TOTO, 00pasmpl COAEpX)aT YHUKATbHBIM T'€HETHYECKUM KOJI, UMEIOIIUNA OTPOMHOE 3HAYCHUE
KaK JUIs CaMOTro 3TOTO JIMIA, TaK U JUIS €0 POACTBEHHUKOBY. «C y4eToM xapakrepa u oobeMa
NEPCOHANBHBIX JaHHBIX, COJAEPXKALIMXCA B 00pa3lax KJIETOK, UX COXpaHEHHE camo Io cebe
JOJDKHO paccMaTpuBaThCS KaK IOCSATaTeNbCTBO Ha IPaBO HAa YBAXKEHUE YACTHOM KU3HU
COOTBETCTBYIOLIUX JIUI».



191

IPEIOCTABUIIO PA3bSICHEHNS B OTHOILIEHUH COJEP>KAHUS M OOILIEr0 MPUMEHEHMUSI
3akona 00 ananuze JIHK, oHO He mpuBeno B cBeTe 3asBJIEHHONW IOCYIapCTBOM-
YYaCTHUKOM  3aKOHHOM 1LI€IM TNPUYMHY HEOOXOJUMOCTU  IPOBEICHUS
obsizarenpHOoro anamuza JIHK aBTopa c yderom ee ydacTHsi B YTrOJOBHBIX
NESTHUAX U XapakTepa 3TUX AestHui (MyHKT 9.6 CooOpaxkeHuit).

Komurer oTMeuaer 3asBieHHE aBTOpa O TOM, YTO B COOTBETCTBUHU C
3akoHom 00 anamuze JIHK mnocrtanoBiaenus 06 ananmusze JIHK wu3marorcs
aBTOMATHYECKW B OTHOIICHWH JIUI[, KOTOPhIC MOJYyYMJIM HaKa3aHUE B BUJIC
JUIICHHUS CBOOOJBI, 3aKIIOUEHUS TI0JI CTPaXXy B HCIPABUTEIHHOE YUPEKICHHEC
JJIi  HECOBEPIICHHOJIETHUX WJIM allbTEPHATUBHONW MeEphl HakKa3aHUs 3a
COBEpIICHUE NPaBOHAPYIICHUN TaKOW TSIXKECTH, 32 KOTOPYIO MOXET OBbITh
Ha3HAUYEHO JO0CYJIe0HOE colaepkaHue IMoJ CcTpaxeil. ['ocynapcTBO-ydyacTHHUK
MPU3HAJIO, YTO 3aKOH MPEIyCMATPUBAET TOJIBKO OTrPAaHUYEHHOE B3BEIIMBAHUE
WHTEPECOB TOCYIapCTBEHHBIM MTPOKYPOPOM IEpe] U31aHUEeM MOCTaHOBIIECHUS 00
otOope oOpasua TkaHu. KOMUTET...0TMEYaeT, 4To, XOTS B COOTBETCTBUHU C
nyHkToM | b) cratem 2 3akoHa CyIIECTBYIOT HCKJIIOYEHHUS B OTHOIICHHUH
ananu3a JIHK, onu cpopmynupoBanbl 04eHb Y3KO M HE BKJIIOYAIOT, HAIIPUMED,
ydeT BO3pacTa MpPaBOHAPYIIUTENS, KaK 3TO ObUIO MPU3HAHO TOCYAapCTBOM-
ydyacTHUKOM. COrJlacHO rocyJapcTBY-y4acTHHKY, MYHKT 1 b) crarbu 2 3akoHa
MPUMEHSIETCS TOJBKO B HCKIIOUMUTENBHBIX CIydasX, HampuMmep Korjaa
COOTBETCTBYIOIIIEE JIMII0O HA TMPAKTUKE HE MOXET COBEPIIUTh PEIUIUB
(Hampumep, U3-3a TeNeCHbIX MoBpexkaeHui) (MyHKT 9.7 CoobOpaxkeHuit).

Komurer...orMeuaeT, 4TO 3TOT 3aKOH MpPEAyCMaTpUBaeT CpEICTBa
IIPaBOBOM 3alIUTHI HE B OTHOIIEHUH CaMOro oToopa oOpa3loB TKaHU, a JHIIb B
OTHOUIEHUU omnpeaeneHus u o0padotku ganHbix npoduia JJHK Toro wim nnoro
muna. ['ocyaapcTBO-y4acTHUK YTBEPKIAET, YTO COOTBETCTBYIOILEE JIULIO MOXKET
M0/IaTh XOAATaCTBO O BEIHECEHUU I'PAKIAHCKO-IIPABOBOTO CyAEOHOrO 3arpeTa,
OCTIOpUB OTOOp oOpasmna TKaHW Ha OCHOBAaHHMM TOrO, 4TO, Oeps oOpasery s
uene anammsza JIHK, rocymapcTtBo coBepmaer NpOTUBONPABHOE JCSHHUE.
Bmecte ¢ TeM rocyaapcTBO-y4acTHHK HE JI0Ka3aJl0, 4YTO TAaKOE CPEICTBO
MIPaBOBOM 3alTUTHI ObLTO OBl 2(P(HEKTUBHBIM, YIUTHIBAs, B 4ACTHOCTH, YTO OTOOD
oOpaslia TKaHH SBISIETCS «3aKOHHBIM» B COOTBETCTBHM C BHYTPEHHUM
3aKoHOAaTeNbCTBOM. KpoMe Toro, Komuter ormevaeT, 4to B ciiydyae MpUHSATHUS
CyJIOM pelleHus 00 OTKJIOHEHHHM MPOTEeCTa B OTHOIICHUH OOpaOOTKM JTaHHBIX
npoduis JJHK Toro wnm wHOro nmua, aneyisinuss HEBO3MOXKHa (ITyHKT 9.8
CooOpakeHuin).

Komurer mpuHMMaeT K CBEICHHIO ITO3WIMIO TOCYAapCTBa-y4acTHHUKA,
COTJIACHO KOTOpOM OTOOp 00paslia TKaHW CBsI3aH C BEeChMa HE3HAUUTEIIbHBIM
BMEIIATEILCTBOM B JIMYHYIO JKW3HB, MOCKOJIbKY OOpasell TKaHW W Tpoduib
JHK mmdpyrotcs u xpanstcs aHoHUMHO. Bmecte ¢ Tem Komwurer...oTmedaer,
yro obpaszenr Tkamum u mnpodwib JHK Xxpanstcs B cioydae cepbe3HBIX
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npectyruieHnit B Teuenne 30 set u B Teuenue 20 JIeT B ciiyyae MEeHee Cephe3HbIX
npaBoHapyieHuil (myHKT 9.9 CooOpaxkeHuit).

KoMuTeT npuHHMaeT K CBEACHHMIO apryMEHT roCyJapCTBa-ydacTHUKA O
ToM, 4TO [3akoHOoM 00 ananuze JIHK] He gemaer paznuums Mexay TeTbMH U
B3pPOCJIBIMH, ITIOCKOJIBKY HE CYLIECTBYET OCHOBAHUM JJIs1 TOTO, YTOOBI IPOBOJIUTH
IOPUIMYECKOE  pa3jinylMe MEXIy HHUMH B LEIAX  HPeayNpexIeHus,
paccieloBaHds M YTrOJOBHOTO MPECIEHOBAaHUS YTOJOBHBIX NPECTYIUIEHUH, W
YTO O5TOT 3aKOH HE MPOTUBOPEUYUT HAWIYUIIUM HHTEpecaMm pebeHka...Kak
MOSICHSIET aBTOP, €€ BO3PACT TaK M HE ObLI MPUHAT BO BHUMAaHHE, B TOM YHCIIE BO
BpeMsi Bcero nmpouecca oTOopa oOpa3ua TKaHH, Korja OHa He Obuia
NpoUHPOPMUpPOBAaHA O BO3MOXKHOCTH  OMNPOTECTOBaThH OTOOp  oOpasua
COTPYIHUKOM TIOJUIIUN U O TOM, YTO OHA MOTJIa COTIPOBOXKIATHCS €€ 3aKOHHBIM
npenacrasuteneM (MyHKT 9.10 CoobGpakenuii).

Komuter cunrtaer, 4T0, XOTS BMEMIATEIHCTBO B JIMYHYIO )KU3Hb aBTOpa HE
SBJISUIOCh HApPYIICHHWEM BHYTPEHHEro 3aKOHOJATENIbCTBa, OHO HE OBLIO
COpa3MEpHO 3aKOHHOM IeNId MPEAYNPExKACHUS U PACCICIOBAHUS CEPbE3HBIX
npectymieHud. [loatomy Komurter mNpuxoguT K  BBIBOIY, UTO ATO
BMEIIIATEIHCTBO OBLIIO MPOU3BOJIHLHBIM U SIBHJIOCH HapylieHueM ctateu 17 [lakTa
(myHkT 9.11 CoobpakeHuit).

BoiBoabl Komutera: tmpencTaBieHHbIe (AKThl CBUACTEIBCTBYIOT O
HapyweHuu crtateu 17 [lakra (myHkt 10 CoobpakeHuit).

IIpakTuka EBponeiickoro Cyna nmo npaBsam 4ejioBeka

[Toctanosnenne EBpomneiickoro Cyaa mo sxamobe Ne 20489/07 «¥Ypykoe
npomué Poccuuy» (BbiHeCeHO W BCTynuio B cuity 6 utoHa 2017 T.), KOTOPBIM
YCTaHOBJICHO HapylieHue ctatbu 8 KOHBEHIMU B CBSI3M C MPOHUKHOBEHHEM
COTPYIHHUKOB TIOJHUIIMN B KBAPTHPY 3asBUTEIISI HA OCHOBAHUU IMOCTAHOBJICHUS O
€ro 3aKJIFOUEHUU MO/ CTPAKY.

3asBUTENb JKaJI0BajCI Ha HapymICeHHUC Cro IpaBa Ha YBAXXCHHC KHJIMILA
H3-3a IPOHUKHOBCHUS COTPYJAHUKOB IIOJIMOUA B €TI0 KBAPTUDY.

Epponeiickuii Cyn OTMETHJ, 4YTO «...OCMOTP MECTa >KUTEIbCTBA
3asiBUTENS, HE3aBUCUMO OT €ro KiacCupUKauMd 10 HaIHMOHAJILHOMY
3aKOHOJATEIBCTBY M €ro (HaKTHUYECKON MNPOAOJIKUTEIBHOCTH, MPEACTABIISET
co0Ol BMeEIIATENbCTBO B MPABO 3asBUTENS HA YBAKEHHE €ro >KUJIUIIA,
rapaHTupoBaHHoe ctaTtbeil 8 KonBeHiuu...He umeer 3Hauenus s Bonpoca o
BMEILIATEIbCTBE TO, YTO 3Ta Mepa ObUla MPUMEHEHA B OTCYTCTBHE 3asSBUTEIIS»
(myHKT 44 nocTaHOBIEHUS).

CyI[ YCTAHOBUJI, YTO «...B OTHOIICHHWHW BH3UTA COTPYAHHUKOB IIOJIHUIHH,
KacaTCJIbHO KOTOPOro ObL1a IHogaHa }Kan06a, He OBUI0O BBIHECEHO
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MPEeIBApPUTENLHOTO CYyIAeOHOro paspelieHus Takod ¢(opMbl, Kakod Tpedyer
3akoH 00 OINepaTUBHO PO3BICKHON JESATENbHOCTH...Bonpeku 3asBlieHUIO
Biiacteil, MOCTaHOBIIEHHE O 3aKIIOYEHHUH IOJ CTPa)Xy HE pa3peliayio MOJULHAH
BTOPraTbCsa B KUJIOE MOMEIMICHUE WJIM MPOU3BOJIUTH TaM OObICK. COTpyaHUKH
MOJIUIIUN B3sUIM Ha ce0si OTBETCTBEHHOCTh 3a MPOHUKHOBEHHE B IKHIIIUIIE
3asgBUTENS, YTOOBI MPOBEPUTH HHPOPMAINIO, KOTOPYIO OHH SIKOOBI TMOTYYHIIH, O
HAXOXKJICHUU 3aBUTEIIS B IOMEIIEHUN» (MIyHKT 45 MOCTaHOBJICHUS).

EBpomneiickuii Cyn nMog4epKHy, YTO «...MOJOKEHHUS 3aKOHA O MOJIUIINH,
YIOMSIHYTBIE B KaUYECTBE MPABOBOM OCHOBBI JIJIsl OOBICKA JI0Ma 3asiBUTENsA, ObLITU
c(OpMYIMPOBAHBI B HEONIPEIECICHHBIX U OOIIMX TEPMUHAX U HE MOTYT CIY>KUTb
B KQYECTBE JIOCTATOYHO MPEACKa3yeMOM MPaBOBOM OCHOBBI JIsl BMEIIATEIbCTBA
B HacTosmeMm jene...B  mo00M ciyyae, HH OJHO H3 HCKJIIOYEHHI,
MPEIYCMOTPEHHBIX B 3aKOHE O TMOJIMIIMH, HE ObLJIO TPUMEHUMO: OYEBUHO, YTO
IpU NPOHUKHOBEHHH B JKWIHWILE 3asBUTENA COTPYJHUKU TOJHLHMU HE
MpeciaeoBall  MOJAO3PEBAEMOr0  WJIM  HE  MBITAJUCh  MPEIOTBPATUTH
Ype3BbIUYANHYIO CUTYaIlMI0, U HE pacnojiaraii WHpopMalued 0 KaKoM-JIH0o
MPECTYIUICHUH, KOTOpOoe OBLJIO COBEPIIEHO B KBapTupe» (MyHKT 46
MOCTAHOBJICHUS ).

Cyn mpumen K BbIBOJAY, YTO B HACTOSIIEM Jieje ObUIO JOIMYIIEHO
HapylieHue TpeboBaHuit cratb 8 KoHBeHIIMM (MYHKT 48 MOCTAHOBJICHUS).

IIpaso na c60600y nepedsudicenus
IIpakTuka EBponeiickoro Cyna nmo npasam 4ejioBeka

[Toctanosnenne EBpomneiickoro Cyna mno xkanobe Ne 55382/07 «3abenun
u 3abenuna npomue Poccuu» (BbIHECEHO W BCTYNWIO B CWIy 4 OKTSOpA
2016 r.), KOTOpbIM YyCTaHOBIEHO HapylieHue ctatbu 2 Ilpotokona Ne 4
KoHBeHIIMM B CBSI3M C HapylIeHHWEM TMpaB 3asBUTENIEd Ha CBOOOIY
NEPEIBIKEHUST BBUAY HE3aKOHHOTO W3BATHUS CJIENIOBATEIEM 3arpaHUYHBIX
MacropTOB 3asBUTENCH NPU MPOBEICHUU OOBICKA B CBSI3M C MPHUBICYCHUEM HUX
CbhIHA K YTOJIOBHOM OTBETCTBEHHOCTH.

3asBUTEIN KAJIIOBAIUCH HA TO, UYTO U3BATUE WX 3aTrPAHUYHBIX NTACIOPTOB B
X0J/ie OOBbICKA SIBJISJIOCh HE3aKOHHBIM BMEIIATEILCTBOM B WX IPaBO MOKHUIATH
Poccuiickyto ®@enepanuio, rapantupoBanHoe crtatbeil 2 IIporokoma Ne 4 k
KonpeHiuu.

EBpomneiickuii Cyq HamoMHWII, 4TO «...MyHKT 2 ctaThu 2 [IpoTokosa Ne 4
rapaHTUpyeT JII0OOMYy JMIly NpaBO Ha Bble3] M3 JIIOOOH CTpaHbl B JOOYIO
CTpaHy TI0O BBIOOpY JHIAa, KyJa €My WIH €l pasperieH Bbe3d. Mepa,
MOCPEACTBOM KOTOPOM JIMIIO JIMILIEHO YJIOCTOBEPEHHUSI JTUYHOCTH, K MpPUMEDY,
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TaKOro Kak MacropT, HECOMHEHHO SIBJISIETCS BMEIIATEIHCTBOM B OCYIIECTBICHUE
CBOOO/IbI TIEPEBUKEHUS» (IIYHKT 18 MOCTaHOBIICHHUS).

Cya oTMmeTus, 4To «[U[|3bATHE 3arpaHUYHBIX I[ACMOPTOB 3asBUTENEH
PUBEJIO K JMIICHUIO X JOKYMEHTOB, KOTOPbIE MO3BOJMIA Obl UM TOKUHYTh
CTpaHy MO UX JKEJaHUIO U, TaKUM 00pa3oM, MPHUBEJIO K BMEIIATEIbCTBY B HX
npaBa, IperycMOTpeHHble TyHKTOM 2 ctaThbu 2 Ilporokoma Noe 4y (myHkrt 19
MOCTAHOBIICHHUS ).

Esponeiicknii Cyn yCTaHOBWII, YTO «[C|TOPOHBI COIVIACWINCH, YTO IS
YIOMSIHYTOIO BMEUIATEIbCTBA HE MMEIOCh OCHOBAaHUW B POCCHICKOM
3aKOHOJATEIBCTBE. DTOr0 JOCTATOYHO UIA TOro, 4toObl CyJ 3aKJIIOYWI, 4YTO
BMEILIATEIBCTBO HE ObUIO OOOCHOBAHO W MpPHILEN K BBIBOAY 00 OTCYTCTBHH B
HEOOXOJMMOCTH  pPAaCCMOTPEHMSI  OCTAJIbHBIX  BOOpPOCOB»  (myHKT 20
IIOCTAHOBJICHHUS).

Cyn mnpuiien K BBIBOAY, UYTO HMEJIO MECTO HapyIIEHUE CTaTbu 2
[Iporokomna Ne 4 k KouBenuuu (myHKT 21 mOCTaHOBICHUS).

Texcmobi npusedeHHbIX OOKYMEHMO8, NPUHAMBIX 002080PHLIMU OP2AHAMU
OOH, naxoosamcs no aopecy:

http://www.ohchr.org/EN/HRBodies/Pages/TreatyBodies.aspx.

Heoguyuanvrwiii nepesood mexcmos nocmarnosnenuil Eeponetickoco Cyoa
no npasam yenogeka noayyen usz Annapama Ynonnomouennoz2o Poccuiickoiu
Deoepayuu npu Eeponetickom Cyde no mpasam uenogeka — 3amecmumens
Munucmpa rocmuyuu Poccutickou @edepayuu.

B mexcmax 6 ocnosHom coxpanenvi cmuib, nyHkmyayus u opgoepagus
asmopos nepegood.



